IN THE UNITED STATES DISTRICT COURT
i -

k-, LLM.A._

FOR THE

NORTHERN DISTRICT OF OKLAHOMA MAY 71 10770

Jﬂ@ﬁ n S::‘,",‘".r. f!nr!‘
0. 8 BISTRIT oo

DURABILITY INTERIORS, INC.
an Oklahoma corporation

Plaintiff,

}
)
)
)
)
Vs. ) NO. 80-C-202-B
)
SYNTEX INCORPORATED, an )
Illinois corporation, D. DWAYNE )
SELK, an individual and RONALD V. )
COPPOLINO, an individual )
)
)

Defendant.

JUDGMENT AS TO DEFENDANTS
§¥NTEX INCORPORATED AND D. DWAYNE SbLK ONLY

THIS ACTION was considered by the Court on the Jﬁ?(&é day of

, 1980, on Application of the Plaintiff for the

Entry o Default Judgment pursuant to Rule 55 of the Federal Rules
of Civil Procedure; it appearing to the Court that the Complaint in
this action was filed on April 14, 1980, that Summons and Complaint
were duly served oOn the Defendants Syntex Incorporated and D. Dwayne
selk, as required by law, it further appearing to the Court that said
Defendants have wholly failed to enter their appearances in the
action or otherwise plead, and have defaulted, and it further
appearing that default was entered against the pDefendant on the
iZﬁ' day of YY) ‘ , 1980, by the court Clerk, and that no
proceedings have been taken by Defendant since entry of his default.

The Court, having reviewed the pleadings, Exhibits and Affidavits
on file finds:

1. That the Defendants, SYNTEX INCORPORATED AND D. DWAYNE SELK
are in default.

2. That Plaintiff is entitled to default judgment 1n its favor,
for the relief prayed for.

3. That Plaintiff is the prevailing party and thereby entitled
to'an attorney fee award pursuant to Title 12, Oklahoma Statutes,

Section 936.



4. That the Court finds, based upon Affidavits on file in the
action, a reasonable attorney fee for Plaintiff is $__

IT IS ORDERED AND ADJUDGED BY THE COURT, that Plaintiff,
DURABILITY INTERIORS, INC., recover of Defendants, SYNTEX INCORPORATED
and D. DWAYNE SELK, separately, judgment in the sum of $24,828.20,
with 10% per annum on said sum from September 1, 1979 until date of
judgment, and with interest on the judgment at the rate of 12% per
annum until said judgment is satisfied, in accordance with Title 12
Oklahoma Statutes, Section 727 (1) and all costs expended in the

action.

IT IS FURTHER ORDERED AND ADJUDGED BY THE COURT, that Plaintiff
DURABILITY INTERIORS, INC., recover of Defendants, SYNTEX INCORPORATED
and D. DWAYNE SELK, judgment for reasonable attorney fees in
accordance with Title 12, Oklahoma Statutes, Section 936, determined

o . C:; -
by the Court to be the sum of $ %‘7,%5 —

.

S/ THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
MARCIA REECHER,
formerly Swearengin,
Plaintiff,

)
)
)
)
; 79-C-62 ‘B/

vs. . No. -C-626~BT ¥ »

) S RETLE;}
)
)
)
)

KIEKE PROPERTY MANAGEMENT, INC.,
a Texas Corporation,

MAY 30 1980 (L

UJack C. Silver, Clar:
STTPULATION OF DISMISSAL WITH PREJUDICE - - 3. DISTRIGY COURY

Defendant.

The plaintiff, Marcia Reecher, formerly Swearengin,
and the defendant, Kieke Property Management, Inc., a Texas
corporation, stipulate that the above entitled cause may be

and is dismissed with prejudice at the cost of the plaintiff.

MARCIA REECHER, formerly Swearengin

sy L\ (5 W\ ad L

Thomas G. Marsh

Dyer, Powers, Marsh, Turner & Armstrong
Attorneys for Plaintiff

525 South Main, Suite 210

Tulsa, Oklahoma 74103

918/587-0141

KIEKE PROPERTY MAMAGEMENT, INC.

Tulsa, Oklahoma 74103
918/585-9211



FILED

UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA 1Ahy 30 798'..)
VESTA HOWARD, ) 3ok C. Sitvor 0]
Plaintiff, ) U. 8. DISTR!ETr (OeurgT
Vs ; No. 79 C 155 BT
SAFEWAY STORES, INC., ;
Defendant. %

STIPULATION OF DISMISSAL WITH PREJUDICE

COME now the plaintiff, through her attorney, H. G. E. Beauchamp,
and the defendant, through its attorney, Joseph F. Glass, and stipulate
that the above captioned cause of action be dismissed with prejudice to

filing a future action herein.

C KR yz/,y//z;%ﬁ/

- —

And now on this :ézzdw day of May, 1980, there came on for
consideration before the undersigned Judge of the United States District
Court for the Northern District of Oklahoma, stipulation of the parties
hereto of dismissal, parties hereto having advised the court that all
disputes between the parties have been settled.

1T iS THEREFORE ORDERED, ADJUDGED AND DECREED that the above
styled cause be and the same is hereby dismissed with prejudice to the
right of the plaintiff to bring any future action arising from said

cause of action.
.,-',' 7

f % Lttt M //7/',2’77(

Judge

kr




UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

CALVARY TEMPLE ASSEMBLY )
OF GOD, INC., )
)
Plaintiff, )
)
v. ) No. 79-C-386-BT
\ _
LEIRD CHURCH FURNITURE )
& MANUFACTURING COMPANY, )
INC., }
) FILED
Defendant. )
Ang % (1980
STIPULATION ‘
AND Joek €. Sitzr, Clerk
ORDER OF DISMISSAL U. S DISTRICT GOURY

IT IS HEREEY STIPULATED, by and between counsel for all
parties hereto, subject to the approval of the Court, as
follows:

1. The claims presented by the complaint herein shall
be dismissed without prejudice pursuant to Rule 41{a) of the
Federal Rules Civil Procedure.

2. Each party shall bear its own costs and attorneys'
fees,

3. The controversies herein have been resolved in a
settlement agreement entered into by the parties; however,
the performance of that settlement agreement has been prevented
due to unavailability of materials. It is the intent of the
Defendant to perform its obligations under the settlement
agreement as soon as possible and it is Plaintiff's belief
that Defendant will so perform.

Therefore, in order to avoid unnecessary legal expenses
and to relieve the court calendar of this matter the parties

hereto have entered into this stipulation.



Dated May 28, 1980.

EAGLETON, EAGLETON & OWENS, INC.

y

Tulsa, OK 74103
(918) 587-0021

ATTORNEYS FOR PLAINTIFF

GABIR, GOTWALLS, RUBIN, FOX,
! |JOHNSON & BAKER

R

1
| I
By (Jl\/“\ \ﬁt\» ;if

J%mes M. Sturdivant i

Founth National Bank Building
Tulga, OK 74119

ATTORNEYS FOR DEFENDANT

ORDER

The Court finds the interest of justice will be served
by approving the Stipulated Dismissal above.

IT IS THEREFORE ORDERED that the above captioned matter
shall be dismissed without prejudice.

pated this 7Y __ day of >2444 , 1980.

§/, THOMAS R. BRETT

Thomas R. Brett
Judge United States District Court
for the Northern District of QOklahoma

e
1606' i tonal Bank Building
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IN AND FOR THE UNITED STATES DISTRICT COURT IN AND FOR

THE NORTHERN DISTRICT OF OKLAHOMA MAY 3 (1o

jack § S teme et

JOHN WILLIAM BERKEY, )

Plaintiff, ;
vs. ; Civil Action No. 80-C-251-E
GEORGE READE, ;

Defendant. ;

MT\CE' ofF DISMISSAL WITH PREJUDICE

COMES NOW the Plaintiff, John William Berkey, by and
through his attorney of record, TomLTannehill, and does herewith
dismiss with prejudice as to any future actions of the above cause

against the Defendant.

Attorney for Plaintiff
Penthouse

5200 South Yale Avenue
Tulsa, Oklahoma 74135



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

< S e \Clerk
U. S. DISTRICT ¢ rm |

CENTRAL PENSION FUND OF THE INTERNATIONAL UNION OF
OPERATING ENGINEERS AND PARTICIPATING EMPLOYERS et al.,

)
)
)
)
Plaintiffs )
}
vs. ) CIVIL ACTION
) NO. BO-C-184-B e
)
TULSA EXCAVATING, INC., )
) e
Defendant. ) l- l L E D
Y30 1980 1,0
ORDER

Jeck C. Silvor, ¢
y S rrﬁmfk

This matter coming on to be heard upon the stipulation of the pérﬁig,sS];BJGItQOURT
to dismiss the above-entitled action with prejudice and without costs, it appearing
to the Court that all matters in controversy for which this action was brought having
been resolved, and the Court otherwise being fully advised in the premises:

iT IS HEREBY ORDERED that the above-entitled matter be and hereby is dismissed

with prejudice and without costs.

ENTER:

NAMES AND ADDRESSES OF ATTORNEYS NAME AND ADDRESS OF ATTORNEY
FOR PLAINTIFFS: ) FOR DEFENDANT:

MICHAEL A. CRABTREE DONALD E. HAMMER

4115 Chesapeake Street, N.W. 205 Denver Building

Washington, D. C. 20016 Tulsa, Oklahoma 74119

202-362-1000 918-582-5181

H. WAYNE COOPER

1200 Atlas Life Building
Tulsa, Oklahoma 74103
918-582-1211



IN THE UNITED STATES DISTRICT COURT oy Lo
FOR THE NORTHERN DISTRICT OF OKLAHOMA b

M q
HUDSON R. MEADORS, III, AY 25 1gen
individually and d/b/a Jack ¢
IMI INSURANCE AGENCY, . Silver, Clark

U. 8. DISTRICT copins

Plaintiff,
vs.

GEORGE R. GARRICK, and
MRS. GARRICK, his mother,
PATTERSON REALTORS,

RAY WHITE and BOB ROSS,

No. 80-C~158-BT

Defendants.

NOTICE OF DISMISSAL BY STIPULATION

Comes now the plaintiff, HUDSON R. MEADORS, III by
and through his attorney of record, and hereby respectfully
advises the court that upon stipulation and agreement of all
the parties hereto, plaintiff's complaint may be and the same
hereby is dismissed with prejudice to its refiling for the
reason that the parties hereto, for good and valuable consi-
deration, have entered into and consummated a compromise set-

tlement agreement.

Approved as to Form and Robert L. Roark
Content: Attorney for the Plaintiff

Lﬁ%p*4u22gézkzln~u~w\,mﬁgq
Don Hammer, Esqd.

Attorney for Defendants
(” Geor?eOR Garrlck and Mrs. Garrick

R; Hayden Downie
Attorney for Defendants
Patterson Realtoxs and
Ray(Whlte

5//( . ///4/ 7, &

Bob Tips f)
Attorney for Defendan
Bobk Ross




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

TULSA PORT WAREHOUSE COMPANY,
INC.; MID-AMERICA PACKING.
SPECIALISTS DIVISION, A
DIVISION OF THE TULSA PORT
WAREHOUSE COMPANY, INC.,

Bankrupt,
JAMES ADELMAN, Trustee, No. 79-C-354-BT
Plaintiff-Appellee,

vVSs.

FILED
MAY 281380

Jack C. Silver, Cler
U. S. DISTRICT COURY

GENERAL MOTORS ACCEPTANCE
CORPORATION, and CHUCK NAIMAN

)
)
)
)
)
)
)
)
)
)
)
)
)
)
;
BUICK COMPANY, )
)
)

Defendants-Appellants

OPINTION

Defendants—-Appellants, General Motors Acceptance Corpora-
tion (GMAC) and Chuck Naiman Buick Company (Naiman}, appeal to
this Court for reversal of judgment entered by the Bankruptcy
Court on March 13, 1979. That judgment and the accompanying
Findings of Fact and Conclusions of Law held that leases in-
volving four automobiles were as a matter of law leases intend-
ed for security and thus subject to the perfection requirements
of the Uniform Commercial Code. It was further held that since
these security agreements had not been perfected as required by
the U.C.C., the interest of the plaintiff trustee in bankruptcy
in the subject automobiles or the proceeds is superior to that
of the general creditor defendants, GMAC and Naiman.

After carefully considering the substance of the agreements
and the applicable law, the Court finds that the judgment of the
Bankruptcy Court should be affirmed.

During 1976 and 1977, the Bankrupt in this case entered
into four separate "Non-Maintenance Lease Agreements"” with Naiman,
which were assigned to GMAC. The four agreements are identical in
all pertinent respects.

The leases here involved are "open-end" leases which are

distinguished from "closed-end" leases primarily by the method



of termination as provided in Items 30 and 31 of the agreements.l/

1/

"30.

(a)

(b)

31.

(a)

NORMAL LEASE TERMINATION AT THE END OF THE SCHEDULED TERM

Open-End Lease--Immediately upon the termination of this lease, the
lessee shall return the vehicle to the Lessor at the address herein-
before mentioned and Lessor shall sell the vehicle at wholesale in
such commercially reasonable manner as Lessor shall determine. If
the net amount received from such sale is more than the Agreed
Depreciated Value of Vehicle (ITEM 5), Lessor shall pay such excess to
the Lessee. If the net amount received from such sale is less than
the Agreed Depreciated Value of Vehicle (ITEM 5) the total amount of
such deficiency shall be paid by Lessee upon demand to the Lessor
with the understanding that only if this vehicle is leased primarily
for personal, family, household or agricultural use and only if this
vehicle is returned at the end of the full lease term, that the
maximum amount of such deficiency shall not exceed two times the
amount of the Fixed Monthly Rental Charges (ITEM 7). This deficiency
limitation does not apply to charges for damages to the leased vehicle
or for other default nor does it apply to vehicles leased for business
or commercial use. The 'net amount' received from the sale of the
vehicle as used in this lease shall be defined as the sale price of
the vehicle less all direct expenses of the Lessor incurred in sell-
ing, preparing and holding the vehicle for sale and less all debts
incurred by Lessee which 1if not paid, might constitute a lien on the
vehicle or a liability to the Lessor.

Closed-End Leage-—~Immediately upon termination of this lease the
Lessee shall return the vehicle to the Lessor at the address herein-
before mentioned in good cendition and if all terms and conditions
of this lease have been complied with, neither party shall have any
further obligation to the other.

PREMATURE LEASE TERMINATION: Tt is intended that this lease will

run for the full term specified on the preceding page, however,
should unforeseen developments arise, the Lessee may elect, at his
option, to terminate at any time after the first six months providing
that Lessee is not in default, by giving the Lessor at least 30 days
prior written notice of his intention and by return of the vehicle to
the Legsor at the address hereinbefore menticned. In the event of
premature termination, if insurance has been procured by or provided
by the Lessor, the provisions of the insurance policy(s) will define
the Lessee's liability for insurance premiums. Lessee liability to
the Lessor for vehicle rentals in the event of premature lease termination
is defined according to the type of lease as follows:

Premature Termination IL.iability-- Open~End Lease: The Cash Down
Payment (ITEM 2) together with the Net Trade-In (ITEM 3) constitute
prepaid depreclation which will be credited against the Original
Value of the Vehiecle (ITEM 1) at lease inception. The portion of
the Total Amount of Fixed Monthly Rentals NOT To Be Credited Against
Original Value (ITEM 6A) will be earned by the Lessor according to
the "Rule of 78." The earned portiom of the Total Amount of

Fixed Monthly Rentals NOT To Be Credited Against Original Value

will be subtracted from the sum of all the Fixed Monthly

Rental Charges (ITEM 7) paid by the Lessee to the Lessor up to

the. point of lease termination to establish the amount of the
depreciation credit against the Original Value of the

Vehicle (ITEM 1) to which the lessee will be entitled based upon the
Fixed Monthly Rental Charges which he has paid. The depreciation
credit calculated in this way together with the prepaid depreciation
based upon both the Cash Down Payment (ITEM 2) and the Net Trade-In
(ITEM 3) will be subtracted from the Original Value of the Vehicle
(ITEM 1) to establish the Maximum Amount of Open End Lessee Liability
in the event of premature lease termination. The Lessor shall sell
the vehicle at wholesale in such commercially reasonable manner as
Lessor shall determine. If the net amount received from such sale

is more than the Maximum Amount of Open End Lessee Liability in the
event of premature lease termination as set forth in this paragraph,
Lessor shall pay such excess to Lessee. If the net amount received
from such sale is less than the Maximum Amount of Open End Lessee
Liability in the event of premature lease termlnation, the total
amount of such deficiency shall be paid by Lessee upon demand to Lessor.



The agreements provide that in a closed-end lease, at the end of
the lease term, the lessee retufns the vehicle to lessor and

the obligations of both come to an end. Further, if the lease is
terminated prematurely, the lessee is responsible for the unpaid
rental with the vehicles being returned to lessor.

In an open-end lease, the termination provisions are some-
what more complex. Here, at the end of the lease term, the
lessee is to return the vehicles to the lessor. However, unlike
the situation involving a closed-end lease, the relationship
between lessor and lessee does not come to an end. Rather, the
lessor; upon return of the vehicle, must sell the vehicle, and
if the net amount received from the sale is greater than the pre-
determined "agreed depreciated value", lessor must pay any excess
to the lessee. On the other hand, if the net amount received is
less than the "agreed depreciated value", lessee must pay to lessor
the deficiency.

In case of premature termination, by default or choice of lessece,
the lessee must also return the vehicle and the lessor must sell it.
However, the "agreed depreciated value" is adjusted to determine the
"maximum amount of open end lessee liability," and then lessee will
either receive a refund or be required to pay a deficiency, based
upon the net sale price. The "net amount"” in either event is
defined as the sale price of the vehicle less costs to the lessor
in connection with the sale and all debts incurred by lessee which
might constitute a lien on the vehicle or a liability to the lessor.

The face of each agreement contains a section entitled "Lessee
Liability Disclosure: (must be completed if this is an open-end

lease)."” In this section, the amounts for which lessee will be

lj {(b) PREMATURE TERMINATICN LIABILITY -- CLOSED-END LEASE: In the event

(Cont'd)of premature termination of a closed-end lease the Lessee shall be
responsible for an amount equal to the total amount of unpaid Fixed
Monthly Rental Charges (ITEM 7A) for the remaining months of this
lease and this total amount shall be payable according to the
original payment schedule except that 1f the Lessee is in default
with respect to the originally agreed upon payment schedule this
total amount will become due and payable to the Lessor upon demand."



responsible are computed. The ctomputation begins with the Original
Value of the vehicle, from which is deducted any Cash Down Payment
and or net trade-in, to arriwve at the Net Original Value. 1In these
particular leases, the original value and the net original value
are the same, since there is no down payment or trade-in. The next
item is designated Agreed Depreciated Value, and is an estimate of
the value of the vehicle at the end of the lease term. This Agreed
Depreciated Value is deducted from the Net Original Value, and the
difference is designated as Total Amount of Fixed Monthly Rentals
for the Full Lease Term to be Credited Against Original Value.

The final item (numbered 6A) in the section is Total Amount of
Fixed Monthly Rentals Not to be Credited Against Original Value.g/

There is no explanation of the method by which Item 6A is computed.

2/ A representative example of the computations in this
section is taken from defendants' Exhibit I:

"1. ORIGINAL VALUE OF VEHICLE. ... .t ererannrsnas 1 $9038
2. CASH DOWN PAYMENT Credited Against

Original Value (Prepaid Depreciation)........ 2 $0
3. NET TRADE-IN Credited Against Original

Value (Prepaid Depreciation) (Complete

for both open and closed-end leases)......... 3 80
4, NET ORIGINAL VALUE (Item I less

Items 2 and 3) i . vt eeirsnnssennasasananeanans 4 59038
5. AGREED DEPRECIATED VALUE OF VEHICLE at

the completion of the originally scheduled

term of this lease. The agreed depreciated

value of the vehicle will be compared to the

net amount received from the sale of the

returned vehicle at wholesale upon lease

termination to establish the amount of Lessee

deficiency or rebate. The MAXIMUM LESSEE

LIABILITY for deficiency shall be established

in accordance with the NORMAL LEASE TERMINATION

provisions on the reverse side. In the event

of default or premature lease termination the

MAXIMUM LESSEE LIABILITY shall be determined

-in accordance with the DEFAULT or PREMATURE

LEASE TERMINATION provisions on the reverse

side..cviiiiisanan fe et ata e 5 $5000
6. TOTAL AMOUNT OF FIXED MONTHLY RENTALS

FOR THE FULL LEASE TERM TO BE CREDITED

AGAINST ORIGINAL VALUE {(Depreciation

Included in Fixed Monthly Rental

Charges - Item 4 less Item 5).........00000.. 6 54038
6A. TOTAL AMOUNT OF FIXED MONTHLY RENTALS

NOT TO BE CREDITED AGAINST ORIGINAL

VALUE (Item 7A less Item 6)......... 6A $1374"




—

Items 6 and 6A are then totaled and sales tax added to
arrive at total monthly charges for lease term. This amount
is then divided by the number of months of the lease term to
arrive at the monthly rental payment.

Determination of the nature of these agreements must begin
with Title 12A 0.S. §1-201(37), which defines the term "security
interest."é/ This section clearly states that whether a particular
lease is intended for security is to be determined by the facts of
each case. The section then goes on to provide guidelines in the
case of a lease with an option to purchase. However, the leases
involved here do not include options to purchase, so the guidelines
referring to such options and the tests concerning nominal or sub-
stantial consideration are not applicable.

Neither is the absence of an option to purchase controlling.

As the Court observed in In The Matter of Tillery, 571 F2d 1361

(5th Cir. 1978):
"Just as the inclusion of an option to purchase
does not in and of itself make the lease one
intended for security; so also, the exclusion
of such an option does not ipso facto make it
a 'pure lease.' "
Whether an agreement is a lease intended for security is depend-
‘ent on the intent of the parties as ascertained from the terms of

the instrument. The fact that these agreements are denominated

as leases is not a controlling factor. Stanley v. Fabricators,Inc.,

459 P2d 467 (Alaska 1969}).

3/ This section provides:
" 'Security interest' means an interest in

personal property or fixtures which secures

payment or performance of an obligation. The
retention or reservation of title by a seller

-0f goods notwithstanding. shipment or delivery

to the buyer (Section 2-401) is limited in

effect to a reservation of a 'security interest'....
Unless a lease or consignment is intended as
security reservation of title thereunder is not

a 'security interest' but a consignment is in any
event subject to the provisions on consignment

sales (Section 2-326). Whether a lease is intend-
ed as security is to be determined by the facts

of each case; however, (a) the inclusion of an
option to purchase does not of itself make the

lease one intended for security, and (b) an agree-
ment that upon compliance with the terms of the
lease the lessee shall become or has the option

to become the owner of the property for no addi-
tional consideration or for a nominal considera-
tion does make the lease one intended for security."
(Emphasis supplied).




It is substance and not form which is decisive in determin-
ing whether an agreement is intended to create a security interest.

In Re A & T Kwik-N-Handi, Inc., 13 UCCRS 960 (D.C. Ga. 1973). There-

fore, the Court must analyze the contract to determine what rights

and obligations have been created. Uniroyal, Inc. v. Michigan

Bank, N.A., 12 UCCRS 745 (Mich.1972) 1In other words, the real

test is what the contract actually does, rather than what it
superficially says.

A careful look at these agreements reveals that they are
indeed leases intended for security. The only interests retained
by the lessor are naked title, plus the right to receive the pur-
chase price and an amount which is apparently interest.

Under these agreements the parties have consented at the
outset how much lessor is to realize from the sale of the vehicles.
He is to receive from the lessee the agreed monthly payments which
include interest. The remainder of the price is then obtained by
sale of the vehicle at termination.

It is the lessee who has the real interest in the disposition

of the wvehicle. Lessor is assured by the agreement of the lessee

that he will receive the original agreed value of the vehicle -

no more and no less - plus an amount that is apparently interest.
(Emphasis supplied). In the case of premature termination, the
lessor is still assured that he will receive the original value

of the vehicle plus interest, except that the interest is reduced
by the "Rule of 78's." This Rule of 78's is a method used to com-
pute interest earned by a lender when a loan, set up on monthly

installments, is paid off prematurely. Bone v. Hibernia Bank,

493 F2d4 135 (9th Cir. 1974).

It is true that the lessee probably will not pay the full pur-
chase price_himself because the termination value will probably
be paid by a third party purchaser. However, it is lessee who
will will pay any deficiency or receive any surplus. The practical
effect of this arrangement is the same as if lessee purchased the

car, then sold it two or three years later and used the proceeds



to pay off the note. This simiférity is strengthened by the fact
that all expenses incurred by lessor in selling the vehicles are
are to be borne by lessee:

One of the characteristics of a lease is that, at the end
of the term, the owner has the absolute right to retake control

and use the property. Transamerica Leasing Corp. v. Bureau of

Revenue, 450 P2d 934 (N.M. 1969). In other words, the owner,
after the lease term has expired, can do as he pleases with his
property. In the leases involved here, however, that is not the
case. These agreements require the lessor to sell the vehicles
in a commercially reasonable manner. This lends support to the
conclusion that, even after the lease term has ended, the lessor
is not the owner but acting as a representative of the lessee.

While it is true that these leases contain no option to pur-
chase, lessee can, i1f he wishes, purchase the wvehicle for the
amount agreed upon at the outset. The lessee will pay, and the
lessor will receive, the original agreed value plus interest, and
this is true even if lessee must bid more than the agreed depre-
ciated value, since any excess he may have to bid will be refund-
ed under the termination provisions.

Finally, these agreements contain other indicia of a sale, in-

4/

dicating that they are leases intended for security.— Lessee must

4/ Thege provisions are as follows:

24. INSURANCE: Lessee shall at all times and at his sole expense obtain
and maintain an insurance policy on the vehicle which provides liability
insurance in the amounts of at least $100,000 for any one person for
injury or death, $300,000 for any one accident for personal injury or
death and $25,000 for property damage if the leased vehicle is an auto-
mobile or $50,000 for property damage if leased vehicle is a truck, and
Uninsured Motorist Coverage. Such coverage is to be provided by a peolicy
from an ingurance company satisfactory te Lessor and the policy shall also
name the Lessor as additional insured.

Lesgee shall at all times and at his sole expense also keep vehicle
insured against all loss, damage or destruction due to fire, theft and
physical damage. The deductible amount is not to exceed 3100 for colli-
sion nor $50 for comprehensive coverage. Such coverage 1s to be provided
by a policy from an insurance company satisfactory to Lessor and the
policy shall contain a standard loss payable clause under which such
insurance shall be payable in case of loss to Lessor and General Motors
Acceptance Corporation as their interests may appear.



4/
(Cont'd)

Lessee shall provide and-pay for any other insurance or
bond that may be required by any governmental authority as a condi-
tion to, or in connection with, Lessee's use of the vehicle.

Lessee shall furnish Lessor with satisfactory evidence of the
above ingurance. )

If any mutually approved carrier refuses to issue any insurance
herein required or if the Lessee fails to maintain such insurance,
or if such insurance is cancelled or suspended, the Lessor, at his
option, may terminate this lease and take possession of the vehicle
which will be disposed of as hereinafter provided, or the Lessor
may elect to attempt to procure such insurance for the Lessee. In
the event that the Lesgor procures such insurance the Lessee agrees
to pay as an additional part of the obligation under this lease agree-
ment an additional charge equal to the premium together with interest.

In the event the vehicle is invelved in an accident, damaged,
stolen or destroyed by fire, the Lessee will notify Lessor, in
writing, within 24 hours and will alse comply with all terms and
conditions entered in the insurance policies. The Lessee aprees
to cooperate with the Lessor and the insurance companies in defend-
ing against any claims or actions resulting from the Lessee's
operation or use of the vehicle.

This vehicle shall not be used by any person, in any manner,
or for any purpose that would cause any insurance herein specified
to be suspended, cancelled, rendered inapplicable or increased in cost.

25. MAINTENANCE AND REPAIRS: Lessee shall pay for all maintenance
and repairs to keep vehicle in good working order and condition and
will maintain the vehicle as required to keep the manufacturer's
warranty in force. The vehicle will be returned at the end of the
lease period in good condition, reasonable wear and tear excepted.

26. REGISTRATION, LICENSE, EXPENSES, FEES, TAXES AND INSPECTION:
Lessee shall pay all expenses incurred in the use and operation of
the vehicle, including license, registration and title fees, gaso-
line, oil, antifreeze, repairs, maintenance, tires, storage, fines,
inspections, assessments, sales or use taxes, if any, and all other
taxes as may be imposed by law from time to time, except those levied
on the net income of the Lessor. Lessee will reimburse and hold
Lessor harmless for any and all amounts Lessor may pay in satis-
faction, release or discharge thereof. Lessee shall permit Lessor
and its designees to inspect the vehicle at reasonable times,
places and intervals.

* % %

28. VEHICLE USE: Lessee shall keep vehicle free of all taxes, liens
and encumbrances and any sum of money that may be paid by Lessor in
release or discharge thereof, including legal costs, shall be paid

on demand by lLessee. Lessee shall not use vehicle illegally, im-
properly or for hire and shall not remove vehicle outside the

United States or Canada.

Vehicle shall not be altered, marked or additiomal equipment
installed without the prior written consent of Lessor, in which
case Lessee will bear the expense of restoring vehicle to its
original condition.

29. TITLE: Lessee acknowledges that this is an agreement to lease
only and title to the vehigle ghall at all times remain in Lessor.
Lessee covenants and agrees not to assign this lease without the
prior written consent of Lessor nor do any act to encumber, convert,
pledge, sell, assign, re~hire, lease, lend, conceal, abandon, give up
possession of, or destroy the vehicle.



pay all operating, maintenance, and repair costs and he must pay
all taxes and license fees. Lessee must purchase insurance satis-
factory to lessor which contains a loss payable clause in favor of
lessor and GMAC "as their interests may appear." Lessee is required
to indemnify lessor against "all losses, damages, injuries, claims,
demands and expenses arising out of the condition, maintenance, use
or operation of the vehicle." Finally, the agreement may be termina-
ted by lessee upon 30 days written notice, thus activating the pre-
mature termination provisions. Lessor, however, may only terminate
the agreement upon default by lessee,

While neither party has discussed it, and there is no evidence

it was ever operative, the Court notes that there is an Excess Mileage

Charge paragraph in each of the agreements. This charge is 6 cents

4/ 32. DEFAULT: In any of the following default events, viz,(l) default
{Cont'd) in any payment due hereunder,(2) failure to comply with any of the

terms or conditions hereof, (3) a proceeding in bankruptcy, receiver-
ship or insolvency is instituted by or against the Lessee or his pro-
perty or the Lessee makes an assignment for the benefit of creditors,
or (4) the Lessee fails for any reason to comply with the insurance
requirements of the leage or said required insurance is cancelled prior
to the expiration of this lease, the Lessor shall have the right, at his
election to sue Legsee for damages or to terminate the lease and in
such event Lessor may take lmmediate possession of the vehicle without
demand and for this purpose may enter upon the premises where the
vehicle may be and remove it. Lessor may take possession of any pro-
perty in the vehicle at time of repossession, if such other property
may be therein, and hold same for Lessee at Lessee's risk without
liability on the part of the Lessor, Lessee to be liable for any
charges for storing such property incurred by Lessor.

In the event of repossession, the Lessor shall have the rights
and remedies as provided and permitted by law and shall dispose of
the vehicle in such commercially reasonable manner as Lessor shall
determine. The maximum amount of Lessee liability and any associated
deficiency or rebate shall be established on the same basis as would
have been applied had the Lessee himself voluntarily elected to
terminate the lease prematurely as of the date of repossession as
herein provided for in the PREMATURE LEASE TERMINATION provisions.
Any deficiency or rebate, so determined for open or closed end leases
will be in addition to any excess mileage charges, damages, or other
remedies herein provided.

If it is necessary to employ the services of any attorney or incur
expenseg in enforcing this Lease Agreement, the Lessee shall pay to the
Lessor all such expenses and court costs, in addition tec all other
sumg due Legsor including reasonable attorney’'s fees.

33. INDEMNIFICATION: Lessee agrees that the rentals shall not be
subject to any defenses, set-off, counterclaims or recoupment and
agrees to indemnify and hold harmless Lessor and its assignees and
employees from all losses, damages, injuries, claims, demands and
expenses arising out of the condition, maintenance, use or operation
of the vehicle.



per mile for each mile the automobile is driven more than an
average of 15,000 miles per year. This is one indicia that
might support a finding these are true leases but the excess
mileage paragraph is inexplicable in the context of the whole
agreement.

The Bankruptcy Court, in finding that these instruments were

leases intended for security, relied on In the Matter of Tillery,

571 F2d4 1361 (5th Cir. 1978), in which the order of the Bankruptcy
Judge was adopted by the Court of Appeals. The leases involved in
Tillery were very much like those involved here; in fact they were

almost identical in all important respects. There, the Bankruptcy

Court found:

"The termination formula recognizes the equity

of the 'Lessee', in the vehicle because he is
required to bear the loss or receive the gain
from its wholesale disposition. In addition,

his equity extends to the retail value of the
vehicle which, in effect, he is required toc pay
under the contract. If the contract runs through
the completion of the initial term (36 months)
the 'Lessor' will have received through monthly
'rental payments' the sum of $8,611.20 and is
still entitled to receive the sum of $3,570.00

by direct payment from the 'Lessee' and/or

from disposition of the vehicle. This constitutes
a total payment of $12,181.20; and although no
evidence was presented as to the retail sales
price of the vehicle on April 12, 1974, it
appears to be reasconable to presume that the
total amount received would constitute the

retail price of the vehicle plus a substantial
interest charge for financing the transaction
over a period of three (3) years. Mathematically,
this same result would occur at an earlier termina=-
tion."

The Court then observed:

"An equity in the 'Lessee' is one of the
distinctive characteristics of a lease intend-
ed for security. As stated by Judge Hiller in
the case of In Re Royer's Bakery, Inc., {ED
Pa., 1963) 1 UCC Rep. 342:

" ' ,.Whenever it can be found that a lease
agreement concerning personal property con-
tains provisions the effect of which are to
create in the lessee an equity or pecuniary
interest in the leased property the parties
are deemed as a matter of law to have intend-
ed the lease as security within the meaning
of Sections 9-102 and 1-201(37) of the Uni-
form Commercial Code."

The Court found in Tillery the instruments as a whole created
rights and obligations indicating a sale rather than a true lease,

and therefore were leases intended as security.

-10-~



Naiman and GMAC argue strongly that Tillery was incorrectly
decided. These leases, they say, create not an equity in the
property, but only a secoﬁdary liability in connection with the
use of the property. They emphasize the requirement that lessee
return the vehicles to the lessor, and contend that any obliga-
tion of lessee beyond the lease term is an obligation to pay
for the use of goods. These arguments are unpersuasive. While
it is true that leséee's right to receive a refund or obligation
to pay depends on the price received at sale, once the car is
sold lessee's right or obligation becomes unconditional in keeping
with the previously agreed upon price.

GMAC and Naiman also argue that Tillery is directly in con-
flict with the tests for determining whether a lease is intended
for security as adopted by the Tenth Circuit and by many other

courts. Percival Construction Co. v. Miller and Miller Auctioneers,

Inc., 532 F2d 166 (10th Cir. 1976); Crest Investment Trust, Inc., V.

Atlantic Mobile Corp., 250 A2d 246 (Md.App. 1969); Citicorp Leas-

ing, Inc. v. Allied Institutional Distributors, Inc., 454 F.Supp.

511 (W.D. Okl.1977) These cases, it is argued, establish that
these are "true leases"”, because the "option" price at the end
of the term is greater than 25% of the original purchase price,

In Re Alpha Creamery Co., Inc., 4 U.C.C.R.S. 794 (W.D.Mich.1967);

Percival Construction Co. v. Miller and Miller Auctioneers, Inc.,

supra, and is also approximately the same as market value at the
end of the lease term. The problem with applying those tests,
however, is that the leases involved in those cases all contained
options to purchase. The word opEion indicates a choice, that is,
the lessee can choose whether to éﬁrchase the article or to return
it to the lessor. In fact, one of the tests adopted by the Courts
is whether the terms of the lease and option are such that the
only sensible course for the lessee at the end of the term is

to exercise the option. Citicorp Leasing, supra. In other words,

where the terms of the agreement effectively leave the lessee no
choice, then the agreement will be found to be a lease intended

for security.

-11-



In this case, there is no "option." The rights and
obligations of the parties are unconditional. Therefore, the
tests for determining the effect of an option to purchase are in-
applicable.

It is noteworthy as well that the cases relied on by GMAC
and Naiman indicate that in order to have a true lease there must be
"facts showing that the lessee is acquiring no equity in the leased
article during the term of the lease." Crest, supra. Such facts
are not present here.

Other cases in which agreements similar to these have been
considered have reached the same conclusions as reached by the

Tillery court. In Re Brothers Coach Corp., 9 U.C.C.R.S5. 502

(E.D. N.Y. 1971); G. R. Pierce v. Leasing International, Inc.,

235 SB2d 752 (Ga.App. 1977).

THE JUDGMENT OF THE BANKRUPTCY COURT IS AFFIRMED.

DATED this rézgy'day of May, 1980.

~

(/J //4Zﬂﬁf/ﬁf??;ﬁ{?_Jﬂpégfjf

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF OKLAHOMA




IN THE UNITED STATES DISTRICT COURT FOIFJ,‘Hi L E D
NORTHERN DISTRICT OF OKLAHOMA

HAY 2 8 13E0

SPECTALTY POLMYERS, INC.,
a Texas Corporation,

3ok C. Siter, Clerk
U, & DISTRST GOURT

Plaintiff,

Civil Action

)
)
)
)
)
%
FRONTIER ROOFING AND MATERTALS ; File Moo 80-Co124-C
)
)
)
)
)
)
)
)

COMPANY, INC., an Oklahoma
Corporation,
and

NELSON L. JOINSON, an
individual

Defendants,

The Defendants, FRONTIER ROOFING AND MATERTALS COMPANY, INC.,
and NELSON L. JOUNSON, have been regularly served with process. They
have failed to appear and answer the Plaintiff's complaint filed herein.
The Default of Defendants has been entered. It appears that the
Defendants are not infants nor are they incompetent persons. An
affidavit of nonmilitary service has been filed herein. It appears from
the affidavit that the Plaintiff is entitled to judgment.

IT IS ORDERKED AND ADJUDGED that Plaintiff recover from the
Defendants and cach of them jointly and severely the total amount of
$11,584.00 plus interest at the rate of 6% per annum from January 1,
1980, and from the day of judgment at 10% per annum and for attorney
fees in the amount of $1,500.00 plus attorney fees together with costs
in the sum of $68.68 and expenses.

L
Pated May 2.8', 1980.

(Signed) H. Daje Cook

JUDCE OF THE DISTRICT COURT
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IN THE UWITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA 7 Aran

MAY 2 /122

Jack C. Siveor, Clerk
U, 8, DISTRICT Coum™

ORAL ROBERTS UNIVERSITY,
an Oklahoma non-profit
corporation,

Plaintiff,

vs. No. 79-C-680-E
AFG INDUSTRIES, INC.,

a Delaware corporation
(successor to ASG Industries,
Inc.), and ASG INDUSTRIES,
INC., a Delaware corporation,

e Nt Vit gl NtV gl Vgl Vgl Vgt g sl Vgl gt St "yl Mgt

Defendants.
ORDER

Upon application of plaintiff, this action is hereby dis-
missed, without prejudice, and subject to the imposition of conditions

upon refiling, if appropriate.

So ordered this ‘527#$%ay of May, 1980.

S/ JAMES O. ELLISON

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT M 7 400
FOR THE NORTHERN DISTRICT OF OKLAHOMA AY 2 s

Jack G, S
1, S. DISTRICY 00 '...

faZ
H \
o

YUBA HEAT TRANSFER CORPORATION,
-and KANSAS CITY FIRE & MARINE
INSURANCE COMPANY, a Corporation,

Plaintiffs,
V. No. 78-C-496-C
ST. LOUIS~SAN FRANCISCO RAILWAY

COMPANY, a Corporation,
Defendant.

QORDER

Upon application of plaintiffs, it appearing that
this matter has been settled between the parties, it is
therefore ordered that the cause of action herein be

dismissed with prejudice.

s/ THOMAS R. BRETT

UNITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF OKLAHOMA
AK:sgm
5/27/80

FINLEIGH CLOTHES, DIVISION OF )
J. J. JUDGE, INC., a corporation, )
)
Plaintiff, )
)
Vs, )
) No. 80-C-221-C
STEPHEN HAGGARD, INC., 4 )
suspended corporation; STEPHEN )
J. HAGGARD; JAMES B, MILLS; )
and DAVID K. HAGGARD, ) -
) FILED
Defendants, ) E
MAY 2 71980
Jack C. Silver, Clers
PARTIAL DISMISSAL U. S. DISTRICT COURT

TO: DAVID K., HAGGARD

© i e mm s et b oo

NOTICE is hereby given that Plaintiff elects to dismiss as to
you only, without prejudice, the above entitled action pursuant to Rule 41 (a)(i)
of the Federal Rules of Civil Procedure and hereby dismisses as to David K.
Haggard only without prejudice.

Pursuant to the aforesaid Rule, said notice Is filed before

an auswer has been filed by this particular Defendant or a motion for sSummary

Judgment.
UNGERMAN, CONNER, LITTLE, UNGERMAN & GOODMAN
By
Attorneys for Plaintiff
CERTIFICATE OF MAILING
I, ALLEN KLEIN, hereby certify that I did cause to be mailed a ,
|
true and correct copy of the foregoing Partial Dismissal this day of May, !

1980, to David L. Crutchfield of Anderson and Zirkle, 10 East Third Street,
Suite 500, Tulsa, Oklahoma 74103, and to W. Samuel Dykeman of Dykeman,

Williamson & Williamson, Suite 615-Fast, The 0il Center, 2601 Northwest

Expressway, Oklahoma City, Oklahoma 73112, attorneys for Defendants, with

proper postage thereon fully prepaid,

LAW OFFICES

UNGERMARN
CONNER,
LiTrLe
UnceErManN & .
GoopMan :

ALLEN XLEIN

1710 FOURTH NATIONAL
BANK BUILDING

TULSA, OKLAHGOMA
74119



IN THE UNITED STATES DISTRICT COURT FT ﬂ ! E: r§
FOR THE NORTHERN DISTRICT OF OKLAHOMA o o

MAY 2 71980

Jack C. Sitver, Lier”

CENTRAL PENSION FUND OF THE INTERNATIONAL UNION OF )
OPERATING ENGINEERS AND PARTICIPATING EMPLOYERS, ) U. 5. DISTRICT o000
)
)
Plaintiff, 1}
)
vs. ) CIVIL ACTION
} NO. 80-C-103-C
)
GATEWAY STANDARD, INC. d/b/a THE MAYO HOTEL )
)
Defendant. )
ORDER

This matter coming on to be heard upon the Plaintiff's Motion to dismiss the above-
entitled action with prejudice and without costs, it appearing to the Court that all
matters in controversy for which this action was brought having been resolved, and the
Court otherwise being fully advised in the premises:

IT IS HERERBY ORDERED that the above-entitled matter be and hereby is dismissed
with prejudice and without costs,

ENTER:

(Signed) H. Dale Cook

UNITED STATES DISTRICT JUDGE

DATED:

5-27-¥D

NAMES AND ADDRESSES OF ATTORNEYS FOR PLAINTIFF:

MICHAEL A. CRABTREE H. WAYNE COOPER
4115 Chesapeake Street, N.W. 1200 Atlas Life Building
Washingten, D. C. 20016 Tulsa, Oklahoma 74103

202-362-1000 918-582-1211
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On February 28, 1978, the Panel transferred 26 related civil actions
to the United States District Court for the District of the District
of Columbia for coordinated or consolidated pretrial proceedings
pursuant to 28 U.S.C. §1407. Since that time, more than 800
additional actions have been transferred to the District of the
District of Columbia. With the consent of that -court, all such
actions have been assigned to the Honorable Gerhard A. Gesell.

It appears from the pleadings filed in the above-captioned action
that it involves questions of fact which are common to the actions

previously transferred to the District of the District of Columbia
and assigned to Judge Gesell.

Pursuant to Rule 9 of the Rules of Procedure of the Judicial Panel

on Multidistrict Litigation, 78 F.R.D. 561, 567-68, the
above-captioned tag-along action is hereby transferred to the District
of the District of Columbia on the basis of the hearings held on
January 27, 1978, May 26, 1978, September 29, 1978, November 1, 1978,
March 23, 1979 and April 27, 1979, and for the reasons stated in the
opinions and orders of February 28, 1978, 446 F. Supp. 244, July 35,
1978, 458 F. Supp. 648, and January 16, 1979, 464 F. Supp. 949, and

with the consent of that court assigned to the Honorable Gerhard A.
Gesell.

This order does not become effective until it is filed in the office
of the Clerk for the United States District Court for the District

of Columbia. The transmittal of this order to said Clerk for filing
shall be stayed fifteen days from the entry thereof and if any party
files a Notice of Opposition with the Clerk of the Panel within this

fifteen day period, the stay will be continued until further order
of the Panel.
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On February 28, 1978, the Panel transferred 26 related civil actidns
to the United States District Court for the District of the District
of Columbia for coordinated or consolidated pretrial proceedings
pursuant to 28 U.S.C. §1407. Since that time, more than 800
additional actions have been transferred to the District of the
District of Columbia. With the consent of that court, all such
actions have been assigned to the Honorable Gerhard A. Gesell.

It appears from the pleadings filed in the above-captioned action
that it involves questions of fact which are common to the actions
previously transferred to the District of the District of Columbia
and assigned to Judge Gesell.

Pursuant to Rule 9 of the Rules of Procedure of the Judicial Panel

on Multidistrict Litigation, 78 F.R.D. 561, 567-68, the
above—captioned tag-along action is hereby transferred to the District
of the District of Columbia on the basis of the hearings held on
January 27, 1978, May 26, 1978, September 29, 1978, November 1, 1978,
March 23, 1979 and April 27, 1979, and for the reasons stated in the
opinions and orders of February 28, 1978, 446 F. Supp. 244, July 5,
1978, 458 F. Supp. 648, and January 16, 1979, 464 F. Supp. 949, and

with the consent of that court assigned to the Honorable Gerhard A.
Gesell.

This order does not become effective until it is filed in the office
of the Clerk for the United States District Court for the District

of Columbia. The transmittal of this order to said Clerk for filing
shall be stayed fifteen days from the entry thereof and if any party
files a Notice of Opposition with the Clerk of the Panel within this

fifteen day period, the stay will be continued until further order
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On'Fébruary 28, 1978, the Panel transferred 26 related civil actions
to the United States District Court for the District of the District
of Columbia for coordinated or consolidated pretrial proceedings
pursuant to 28 U.S5.C. §1407. Since that time, more than 800
additional actions have been transferred to the District of the
District of Columbia. With the consent of that court, all such
actions have been assigned to the Honorable Gerhard A. Gesell.

It appears from the pleadings filed in the above-captioned action
that it involves questions of fact which are common to the actions

previously transferred to the District of the District of Columbia
and assigned to Judge Gesell.

Pursuant to Rule 9 of the Rules of Procedure of the Judicial Panel

on Multidistrict Litigation, 78 F.K.D. 561, 56/-68, the
above-captioned tag-along action is hereby transferred to the District
of the District of Columbia on the basis of the hearings held on
January 27, 1978, May 26, 1978, September 29, 1978, November 1, 1978,
March 23, 1979 and April 27, 1979, and for the reasons stated in the
opinions and orders of February 28, 1978, 446 F. Supp. 244, July 5,
1978, 458 F. Supp. 648, and January 16, 1979, 464 F. Supp. 949, and
with the consent of that court assigned to the Honorable Gerhard A.
Gesell.

This order does mnot become effective until it is filed in the office
of the Clerk for the United States District Court for the District

of Columbia. The transmittal of this order to said Clerk for filing
shall be stayed fifteen days from the entry thereof and if any party
files a Notice of Opposition with the Clerk of the Panel within this

fifteen day period, the stay will be continued until further order

of the Panel. .
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
JOHN F. BENNETT,
. Plaintiff,
-va- NO. 78-C-378-8E
SEARS, ROEBUCK AND COMPANY,

and KELLY SPRINGFIELD TIRE
COMPANY,

"' Lu o

— vt T Tt T Nme? Suplt et b Sset e’

MAY 27 10pn

Defendants.

THE CHIEF FREIGHT LINES
COMPANY,

Jack €. Sifvar, Ol
U. 8. DISTRICT CoLrs

Plaintiff,

~vs- NO. 78-C-389-8E
KELLY SPRINGFIELD TIRE
COMPANY, a foreign
corporation, and SEARS
ROEBUCK CO., a foreign
corporation,

—— N i St St T St Vot St St euget Sme®

Defendants.

ORDER OF DISMISSAL OF PLAINTIFFS' COMPLAINT

NOW on this Q2§Xf<2ay of May, 1980, upon the written
stipulation of the plaintiffs for a dismissal with prejudice
of the plaintiffs' complaint, the Court having examined said
Stipulation for Dismissal, finds that the parties have
entered into a compromise settlement of all of the claims
involved herein, and the Court being fully advised in the
premises finds that the plaintiffs’ comﬁlaint against the
defendants should be dismissed with prejudice.

IT IS THEREFORE ORDERED BY THE COURT that the complaint
of the plaintiffs against the defendants be and the same is
hereby dismissed with prejudice to any further action.

S/ JAMES O. ELLISON

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

ALLSTATE INSURANCE COMPANY,
a corporation,

Plaintiff,

)

)

)

| ¢

- v - ) No. 79-C-117-£

)
ALVIN MILLER and JUSTINA C. ) -
MILES, a/k/a JUSTINA C. ) Fﬁ l l‘ E: LJ
MILLER, and RANDY GLENN REED, )

) MAY 25 1960

Defendants.
Jack C. Silver, Clerk
MOTION FOR DISMISSAL WITH PREJUDICE |]. §. DISTRICT COURT
Comes now the Defendant and Cross-Petitioner, Justina C.
Miles, a/k/a Justina C. Miller, and applies to the Court for an
Order dismissing the cross-petition filed herein with prejudice to
its refiling, for the reason that an amicable settlement of the

issues has been reached by the parties.

C;”1114E;Jm11, (? \{YW Lijqa

JUSTINA Cc. MILES, a/k/a
JUSTI C. MILLER

m@%ﬂz/@j

BENCILE H. WILLIAMS, JR
Attorney for the Defendant and
Cross-Petitioner Justina C.
Miles, a/k/a Justina C. Miller

OF COUNGEL:

WILLIAMS, PADDOCK & DALE
Suite 5, 2624 E. 21st Street
Tulsa, Oklahoma 74114
918/749-9994

ORDER

Now on this j£Z§:Qg;y of ;Z?:@¢¢/ , 1980, there comes
on for hearing the Motion for Dismissal&with Prejudice of the Cross-
Petition in the above styled cause of action. The Court, being fully
advised of the premises, finds that such motion should be and is hereby
sustained, and the Clerk is directed to spread this Order for Dismissal

With Prejudice upon the proper dockets of the Court.

S/ JAMES O. ELLISOIN

UNITED STATES DISTRICT JUDGE



1L ED
UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

MAY 231980

Jack C. Silver, Clark
U. S. DISTRICT COURT

UNITED STATES OF AMERICA,
Plaintiff,

CHRISTOPHER W. McWHIRT,

)
)
)
)
vs. )
b
) CIVIL ACTION NO. 80~-C-216-E
)
)

Defendant.

DEFAULT JUDGMENT

i P
This matter comes on for consideration this <2 ™

day of :225¢7? , 1980, the Plaintiff appearing by Robert P. Santee,
/4

Assistant United States Attorney for the Northern District

of Oklahoma, and the Defendant, Christopher W. McWhirt, appearing
not.

The Court being fully advised and having examined
the file herein finds that Defendant, Christopher W. McWhirt,
-was personally served with Summons and Complaint on April 22, 1980,
and that Defendant has failed to answer herein and that default
has been entered by the Clerk of this Court.

The Court further finds that the time within which
the Defendant could have answered or otherwise moved as to
the Complaint has expired, that the Defendant has not answered
or otherwise moved and that the time for the Defendant to anéwer
or otherwise move has not been extended, and that Plaintiff
is entitled to Judgment as a matter of law.

IT IS THEREFORE, ORDERED, ADJUDGED AND DECREED that.
the Plaintiff have and recover Judgment against Defendant,
Christophef W. McWhirt, for the ﬁ%incipal sum of $740.19 {less
the sum of $175.00 which has been paid) plus interest at the

legal rate from the date of this Judgment until paid.

"D STATES DISTRICT JUDGE
UNITED STATES OF AMERICA
HUBERT H. BRYANT

United States Attorney::

OBERT P. SANTEE
Assistant U. S. Attorney



IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

ALLSTATE INSURANCE COMPANY,
a corporation,

Plaintiff, é
- v - No. 79-C-117-¢
ALVIN MILLER and JUSTINA C. =L E 1

MILES, a/k/a JUSTINA C.
MILLER, and RANDY GLENN REED,

Defendants.
MOTION FOR DISMISSAL WITH PREJUDICE

Comes now the plaintiff, Allstate Insurance Company, a
corporation, and by and through its attorney of record, applies to
the Court for an Order dismissing the above styled cause of action
with prejudice to its refiling, for the reason that an amicable

settlement of the issues has been reached by the parties.

N TEE

ENNETH R. WEBSTER
Attorney for Plaintiff
Allstate Insurance Company

OF COUNSEL:

McKINNEY, STRINGER & WEBSTER
Ninth Floor, City Center Building
Main and Broadway

Oklahoma City, Oklahoma 73102
405/239-6444

ORDER

£
Now on this 23 — day of "j;ZZZ;ﬁ , 1980, there comes

on for hea;ing the Motion for Dismissal With Prejudice of the Plaintiff
in the above étyled cause of action. The Court, being fully advised

in the premises, finds that such motion should be and is hereby
sustained, and the Clerk is directed to spread this Order for Dismissal

With Prejudice upon the proper dockets of the Court.

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF

OKLAHOMA .
Sl ED
MAY 2 2 1980
CRAIG T. SUTTON, Jacl C. Silver, Clerk
Plaintife, U. 5. DISTRICT COURT

- NO. 80-C-17h4-E

AYDROSTORAGE, INC., a/k/a PDM HYDROSTORAGE, INC.,

Defendant.

DISMISSAL WITH PREJUDICE

Comes now the Plaintiff, Craig T. Sutton, and dismisses the above-styled
cause with prejudice to the filing of any future action hereon, acknowledging
the receipt from the above named Defendent of all sums due by reason of this

cause,

- 67'__'/
G T. SUTTON - Plaintiff

e

UGH - Attorney #or Plaintiff




IN THE UNITED STATLES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

FILED

VINCENT J. SPOSATO,

)

Plaintiff, ; 1221980
vs- ; 79-C-395-E Jock C. Siteer, Clerk
VINCENT J. HRABE, | U. S, DISTRICT GOURT

Defendant ;

JUDGEMENT

This action came on for trial before the court and a jury, Honorable
James O. Ellison, United States District Judge, presiding, and the issues
having been duly tried and the jury having rendered its verdict.

It is ordered and adjudged that judgement be entered in favor of the
Pl;intiff, Vincent J. Sposato and against the Defendant, Vincent J. Hrabe
in the sum of Five Thousand and Seven Hundred Dollars ($5,700.00).

It is so ordered this 22nd day of May, 1980.

%ﬁ’fﬁf) é/é—// i-:z-::f e

JAMEESTO. TITLISON
UNITED STATES DISTRICT JUDCL



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
EARL E. HENRY, JR.,

Plaintiff,

V. Case Number 79-C-36-BT

The UNITED STATES of AMERICA,

pefendant,

VL E D
MAY 2 1 1980

Jack C. Silver, Ulerk
U. S. DISTRICT COURT

WILLIAM H. McKINNEY and
BOB G. BROWN,

Additional Defendants on
Counterclaim.

Tt Ve Nt Vo Nt N e St Sosl Tl Vit St St Nt et St St st St Nt et

JUDGMENT

Defendant William H. McKinney having been served on October

2, 1979, and no response having been filed, it is hereby

ORDERED, ADJUDGED AND DECREED that judgment be entered
in favor of Earl E. Henry, Jr., as Plaintiff, and against
William H. McKinney, as an Additional Defendant on Counterclaim,
in the amount of $11,652.80, plus interest at the rate of 12%
per annum from May 19, 1980, until this judgment is paid in

full.

v
DATED this _ )  day of MAY, 1980.

. . Sk THOMAS R. BRETT

Thomas R. Brett
United States District Judge



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOIMA

United States of America, )
)
Plaintiff, ) CIVIL ACTION NO. 78-C-629-B
)
vVs. ) Tracts Nos. 246E-14, 246E-15
) and 246E-16
5.82 Acres of Land, More or )
Less, Situate in Washington )
County, State of Oklahoma, and }
Katsy Mullendore Mecum, et al., )
and Unknown Owners, }
)
Defendants. ) (This is Master File #400-15)

United States of America,

Plaintiff, CIVIL ACTION NO. 78-C-630-B

Vs, Tract No. 401E~5
10.16 Acres of Land, More or
Less, Situate in Washington
County, State of Oklahoma, and
Katsy Mullendore Mecum, et al.,
and Unknown Owners,

{Included in D.T. f%‘ed in

Defendants. Master File #400-13)" ;
4 N ., . !:‘_. ]
mﬂk})Jl s iﬁ;
JUDGMENT Jagt o : 1980
w, }yar -
1 ‘ S- D gy (.-If;r.*-',
e ) T -
Now, on this / 2 day of /Z??Z¢Q/~, 1980, this matter i

comes on for disposition on application oﬁfzhe Plaintiff, United
States of America, for entry of judgment on a stipulation of the
parties agreeing upon just compensation, and the Court, after
having examined the files in this action and being advised by
counsel for Plaintiff, finds:

| 2.

'kThis judgment appligg to the entire estate condemned
in Tracts- Nos. 246LE-14, 246E—15, 246E-16 and 401E-5, as such
estate and tracts are described in the Complaints filed in these
actions.

3.
The Court has jurisdiction of the parties and subject

matter of these actions.



4,

Service of Process has been perfected personally
as provided by Rule 71A of the Federal Rules of Civil Procedure,
on all parties defendant in these cases.

5.

The Acts of Congress set out in paragraph 2 of the
Complaints filed herein give the United States of America the right,
power and authority to condemn for public use the property deséribed
in such Complaints. Pursuant thereto, on December 29, 1978, the
United States of America filed its Declaration of Taking of such
described property, and title to the described estate in such '
property should be vested in the United States of America as of
the date of filing the Declaration of Taking.

6.

Simultaneously with filing the Declaration of Taking,
there was deposited in the Registry of this Court, as estimated
compensation for the taking of subject property a certain sum of
money, and none of this deposit has been disbursed, as set out
below in paragraph 12.

7.

The defendants named in paragraph 12 as owners of the
subject property are the only defendants aSserting any interest
in such property. All other defendants having either disclaimed
or defaulted, the named defendants were, as of the date of taking,
the owners of the subject property and, as such are entitled té
receive the just compensation awarded by this judgment.

| 8.

‘ fhe owners of the squeet tracts and the United States
of America have executed and filed herein a Stipulation As To
Just Coﬁpensation wherein they have agreed that just compensation
for the estate condemned in subject tracts is in the amount shown
as compensation in paragraph 12 below, and such Stipulation should

be approved.



-

This judgment will create a deficiency between the
amount deposited as estimated compensation for the estate taken
in subject tracts and the amount fixed by the Stipulation As To
Just Compensation, and the amount of such deficiency should be
deposited for the benefit of the owners. Such deficiency is set
out in paragraph 12 below.

10.

It Is, Therefore, ORDERED, ADJUDGED and DECREED that
the United States of America has the right, power and authority
to condemn for public use Tracts Nos. 246E-14, 246E-15, 246E-16,
and 401E-5, as such tracts are particularly described in the
Complaints filed herein; and such tracts to the extent of the
estate described in such Complaints, are condemned, and title
thereto is vested in the United States of America, as of Decem-
ber 29, 1978, and all defendants herein and all other persons
interested in such estate are forever barred from asserting any
claim to such estate,.

11.

I+ Is Further ORDERED, ADJUDGED and DECREED that on
the date of taking, the owners of the estate condemned herein in
subject tracts were the defendants whose names appear below in
paragraph 12; and the right to receive the just compensation for
the estate taken herein in such tracts is vested in the parties
so named.

12,

It is Further ORDERED, .ADJUDGED and DECREED that the
Stipulati&ﬁ’As To Just Compensatisn mentioned in paragraph 8
above hereby is confirmed; and the sum thereby fixed is adopted
as the award of just compensation for the estate condemned in

subject tracts as follows:



.

TRACTS NOS. 246E-14, 246E-15, 246E-16 and
401E~5

OWNERS :

Katsy Mullendore Mecum, Trustee of
Trust "A" and Trustee of Trust "B"

Subject to:

A Lease owned by L & B Land and Cattle
Company of QOklahoma, Inc.

and .

A Mortgage owned by Egquitable Life
Assurance Society of the United States

Award of just compensation for
both cases combined,
pursuant to Stipulation —-———=——- $20,000.00 $20,000.00

Deposited as estimated compensation:

C.A. 7B-C-629-B --- §51,325.00
C.A. 78-C-630-B --- $9,950.00
Total —-———————rwe———— $11,275.00
Disbursed to OWNErS =mmw e ool None
Balance due t0O OWners —-—=———mr—————— e o $20,000.00
Deposit Deficiency ————————e—mmmme— $ 8,725.00
13.

It Is Further ORDERED, ADJUDGED AND DECREED that the
United States of America shall deposit in the Registry of this
Court in civil Action 78-C-629-B, to the credit of subject tracts,
the deposit deficiency in the sum of $8,725.00.

When such deficiency has been deposited the Court will
enter an order allocating and disbursing the award of just com-

pensation to the owners.

APPROVED:

MARLOW
U. 5. Attorng




IN THE UNITED STATES DISTRICT COURT FOR THL
NORTHEéN DISTRICT OF OEKLAHOMA
EARL E. HENRY, JR.,
Plaintiff
Ve CIVIL NO. 79-C-36-D
UNITED STATES OF AMERICA,

Defendant

Ve

FI1LED
MAY 1 91980

Jack C. Silver, Clerk
U. S. DISTRICT COURT

WILLIAM H. McKINNEY and
BOB G. BROWN,

Additional Defendants on
Counterclaim

e i i I e R I )

JUDGMENT

There is now before the Court, defendant's Motion for
Default Judgment against Additional Defendant on Counterclaim
William H. McKinney. It appearing to this Court that William H.
McKinney was properly served on October 2, 1979, and that no
response has been filed as provided by the Federal Rules of
Civil Procedure, it is hereby

ORDERED, ADJUDGED and DECREED that a judgment in the amount
of $21,657.94 plus interest as provided by law be entered against
Defendant on Counterclaim William H. McKinney in favor of the

United States of America.

Signed this ,fﬁ day of ff;ﬁfff?ﬂ ..... """ ] , 1980.
) /7

wa

TJNI;[‘D STATES DISTRICT JUDG
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IN THE UNITED STATES DISTRICT COURﬁi \
FOR THE NORTHERN DISTRICT COF OKLAHO pN

19 1980
BILL'S COAL COMPANY, INC., . C. Silver, las |
A ac'“ N
et al., {G{\s DISTRICT e0d.
Plaintiff, " '
vSs. No. 80-C-187-E

BOARD OF PUBLIC UTILITIES OF THE
CITY QF SPRINGFIELD, MISSOURI
and CITY OF SPRINGFIELD, MISSOURI,

Defendants.

O RDER

The Court has before it for consideration Defendants' Motions
to Dismiss or in the Alternative to Transfer or in the Alternative
to Stay, and a Motion to Strike.

On April 8, 1980, a complaint was filed by the Plaintiffs
alleging breach of contract and antitrust violations. On April 23,
1980, Plaintiffs filed their first amended conmplaint. Plaintiff,
Bill's Coal Company, Inc., is an Oklahoma corporation and Plain-
tiffs William D. Patch and Savanna Lee Patch are residents of
Oklahoma. Plaintiffs Lloyd Burkdoll and Anna Faye Burkdoll are
residents of the State of Kansas. Plaintiffs John Burkdoll and
Virginia Burkdoll are also residents of Kansas. The individual
Plaintiffs are partners and do business as a éeneral partnership
under the name of Cherokee Coal Company of Oklahoma. Defendant
Board of Public Utilities of the City of Springfield, Missouri, is
an entity established under the statutes of Missouri. Defendant
City of Springfield is a Missouri cdrporation.

The Pléinkiffs filed the complaint under §4 of the Clayton
Act, as amended by the Robinson-Patman Act (15 U.S.C. §15) and §4
of the Sherman Act, as amended, (15 U.S.C. §4) seeking recovery
of treble damages allegedly sustained by Plaintiffs, injunctive
relief and costs for injuries to their business, property and
trade caused by purchaser Defendants' monopolistic practices, un-
reasonable restraints of trade and other violations. The action
further seeks recovery of damages from purchaser Defendants for

breach of a certain coal contract.



Jurisdiction is asserted by Plaintiffs on the basis of
diversity pursuant to 28 U.S.C. §1332. Plaintiffs allege proper
venue for the reaéon that purchaser Defendants transacted and
did business in this District, caused injury in this District
and the claims arose in this District. The Plaintiffs allege
proper personal jurisdiction under 15 U.S.C. §22, 12 0.5. Supp.
§187 (1967) and 12 0.S. §1701.03 (1971).

Plaintiffs allege that a long-term contract was entered
into, between the parties in 1970, whereby Plaintiff, seller
agreed to sell to Defendant purchaser certain coal which was
produced, mined and processed by Plaintiff seller according to
Defendant purchaser's specifications, which coal was then de-
livered to purchaser's plants in Springfield, Missouri. Various
amendments to the coal contract were entered into by the parties.
In 1979, the parties entered into an Amendment which included
a formula for determining the price of coal. Prior to the
Amendment, Plaintiff alleges that Defendant purchaser took the
position that the coal contract was invalid and refused to comply
with the contract. Defendant purchaser then filed suit in the
U. S. District Court for the Western District of Missouri to have
the coal contract declared null and void. Thereafter Plaintiff
seller filed a suit in that same court for specific performance
of the coal contract and a mandatory injunction against the
purchaser. During the course of the Missouri litigation, the
1979 Amendment was entered. The District Court in Missouri then
rendered a decision that the coal contract was valid and enforce-
able.

The 1979 Amendment provided. for prices for coal and further,
that in eacH subsequent year the seller would give the purchaser
three (3) months' notice of its prices for the ensuing fiscal
year so that the purchaser could advertise for competitive public
bids. If purchaser receivedla bona fide and qualified bid from
a coal supplier who could supply the coal at a price at least
25% less than the seller's price, then purchaser could immediately
cancel the contract.

If the purchaser received a gualified bid response from a

-7=



coal supplier who would supply the coal at a price 15% less than
the seller's price, then purchaser could cancel the contract

upon one (1) year's notice. The 1979 Amendment further contained
a number of qualifications which were required to be met by
prospective coal bidders.

Plaintiff seller alleges that purchaser combined and con-
spired with various coal bidders to fix the bid price of coal,
to eliminate seller from the market and to attempt to monopolize
the trade and commerce in coal. Seller alleges the purchaser's
attempt to terminate the coal contract was void for the reason that
the bids and responses thereto were not in compliance with the
coal contract and the statutes, charter, and regulations govern-
ing purchaser.

An order granting Plaintiff's motion for preliminary in-
junction was filed in this District on April 18, 1980, for
the purpose of retaining the status quo pending disposition on
the merits.

A motion to dismiss or strike was filed by Defendant Board
of Public Utilities on April 16, 1980, alleging that said Defendant
does not have the capacity to sue or be sued.

Both Defendants joined in motions and suggestions fo dismiss
or in the alternative to transfer or in the alternative to stay.

In the suggestion filed April 16, 1980, the Defendants allege lack
of in personam jurisdiction stating that contacts are insufficient.
Defendant purchasers allege they are not engaged in business in
Oklahoma, nor have they entered any - contracts in Oklahoma nor
engage 1in any bersistent course of conduct here. They allege their
actions weré'entirely passive and that Oklahoma does not have suf-
ficient minimum contacts.

Defendants argue that the contract claim and antitrust claims
are compulsory counterclaims which should be asserted as such in
the pending Missouri action. Defendants' contention is that the
Declaratory Judgment action seeks a declaration as to the validity
of the termination of the contract. The Defendants state that

seller's action in this court arises out of the same transaction or



occurrence as the cause of action filed by purchaser in Missouri.
For these reasons and others noted in the briefs, the Defendants
request a transfer or dismissal or stay of this action pending a
Missouri decision.

The Defendants state in their brief that the parties and
issues involved in seller's claim under Count I and Count II
are identical with the parties and issues in the complaint
filed in Missouri.

Plaintiffs filed supplemental suggestions in opposition
to Defendants' motions to dismiss, strike, transfer or to stay.
In its suggestions, Plaintiff offered further arguments in support
of its objections to Defendants' motions. Defendants filed two
supplemental briefs in support of their motions.

The Court has carefully reviewed the files and briefs sub-
mitted by counsel and therefore finds the following.

The declaratory judgment action filed in the Missouri court
is of importance to this court in making its determinations.
That action was filed on March 28, 1980, seeking a judgment de-
claring that the Plaintiff has lawfully terminated the contract.
The transactions and occurrences which are the subject matter
of the Missouri action form the basis of and comprise the
subject matter of seller's antitrust allegations and breach of
contract action which is pending before this Court. The seller
alleges in its complaint that the bidding procedures were im-
proper, the breach was improper and that damages resulted to the
seller. The purpose of the declara?ory jdugment action is to
determine the rights of the parties promptly. If the claims
arise out of the transaction or éccurrence which is the subject
matter of the declaratory judgment action, the claims should be

included in that action. See Plains Insurance Co. v. Sandoual,

35 FRD 293 (D. Colo. 1964); Ceollier v. Harvey, 179 F.2d 664

(Tenth Cir. 1949).
The general rule is that the first federal district court
which obtains jurisdiction of parties and issues should have

priority and the second court should decline consideration of

-d -



the action until the proceedings in the first court have ter-

minated. Private Medical Care Foundation, Inc. v. Califano, 451

F.Supp. 450 (W.D. Okla. 1977); O'Hare International Bank v.

Lambert, 459 F.2d 328 (Tenth Cir. 1972); Cessna Alrcraft Company

v. Brown, 348 F.2d 689 (Tenth Cir. 1965); National Equipment

Rental Ltd. v. Fowler, 287 F.2d 43 (Second Cir. 1961). The sequence
of filing is not absolutely dispositive but is a factor to be con-

sidered. Each case must stand on its own facts. Kerotest Manu-

facturing Co. v. C-0-Two Fire Equipment Co., 342 U.8. 180,

72 S.Ct. 219, 96 L.Ed. 200 (1952).
To allow the seller to maintain the instant action would seem
to result in a multiplicity of litigation, unjustified expense
and hardship and inconvenience to many parties and witnesses.
Title 28 U.S.C. §1404 (a) provides:
(a) for the convenience of the parties and witnesses
in the interest of justice, a district court may trans-
fer any civil action to any other district or division
where it might have been brought.

A transfer under §1404(a) lies within the discretion of the

trial court. Wm. A. Smith Contracting Co. v. Travelers Indemnity

Co., 467 F.2d 662 (Tenth Cir. 1972); Metropolitan Paving Co.

v. International Union of Operating Engineers, 439 F.2d 300

(Tenth Cir.), cert. denied, 404 U.S. 829 (1971); Texas Gulf

Sulpher Co. v. Ritter, 371 F.2d 145 (Tenth Cir. 1967).

The purpose of §1404(a) is to prevent the waste of time,
energy and money and to protect litigants, witnesses and the

public against unnecessary inconvenience and expense. Van Dusen

v. Barrack,. 376 U.S. 612 (1964); Continental Grain Co. v.

Barge FBL-585, 364 U.S. 19, (1960).

The burden of establishing that this suit should be transferred
is on the movants and unless the evidence and circumstances of the
case are strongly in favor of the transfer, the Plaintiffs' choice

of forum should rarely be disturbed. Gulf 0il Corp. v. Gilbert,

330 U.S. 501 (1947); Wm. A. Smith Contracting Co. v. Travelers

Indemnity Co., supra.

The initial concern of the Court in a §1404(a) proceeding is



whether the action "might have been brought" in the first instance

in the transferee district. See Continental Grain Co. v. Barge

FBL-585, supra; Hoffman v. Blaski, 363 U.S. 335, (1960). The

declaratory judgment action which concerns the same contract and
breach already brought in Missouri is conclusory that this action
might have been brought there. The seller contends in its

brief that venue is proper in this district; however, venue is
proper in the Missouri district. The Court concludes that this
action might have been brought in the Western District of Missouri,
as there is proper diversity of citizenship between the parties,
and venue in that district would have been proper under 28 U.S.C;
§1391(a).

The first factor under 1404 (a) that the Court must consider
in determining the motion to transfer or change of venue is the
convenience of the parties. Defendants herein are Missouri cor-
porations and entities whereas Plaintiffs are Oklahoma and Kansas
reéidents. The declaratory judgment action in Missouri already
pending is a compelling factor from the convenience standpoint.
The transferee court's familiarity with the facts of the case will
be helpful to its progress. Duplication of discovery efforts can
be avoided by proper judicial coordination.

The next consideration under §1404 (a) is the convenience of
the witnesses. This is also to be considered in light of the
Missouri action. A transfer of a civil case on the grounds of
convenience of parties and witnesses is within the sound discre-

tion of the trial court. Pope v. Missouri Pacific Railway Co.,

446 F.Supp.’ 447 (Okla. 1978); Northwest Animal Hospital, Inc.

v

v. Earnhardt, 452 F.Supp. 191 (Okla. 1977).

The third standard to be considered under 28 U.S.C. §1404(a)
is the "interest of justice" which the Court finds most compelling
in the case at hand. The relevant considerations include relative
ease of access to sources of proof, availability of compulsory
process for attendance of unwilling witnesses, the cost of obtain-

ing willing witnesses, the familiarity of the transferee court with

~f—



the applicable state law in diversity cases, and all other
practical problems that make trial of a case easy, expeditious

and inexpensive. Northwest Animal Hospital v. Earnhardt, supra.

"In the interest of justice" includes an element that if
a similar action is pending in another district, transfer may

be proper.

"To permit a situation in which two cases involving
precisely the same issues are simultaneously pend-
ing in different district courts leads to the
wastefulness of time, energy and money that §1404({a)
was designed to prevent." Continental Grain Co.

v. Barge FBL-585, supra.

As a general rule, cases should be transferred to districts
where related actions are pending since the reason for the rule

is consolidation of related actions. Securities v. lst Nat'l

Finance Corp., 392 F.Supp. 239 (D.C. Ill. 1975). The presence of

a related case in the transferee forum is a powerful reason in

granting a change of venue. Blanning v. Tisch, 378 F.Supp.

1058 (D.C. Pa. 1974). Litigation of related claims in the same
tribunal is strongly favored for many reasons. Pretrial discovery
can be conducted efficiently, witnesses can be saved time and
money, duplicitous litigation can be avoided which would serve

the public interest and inconsistent results can be eliminated.

Schneider v. Sears, 265 F.Supp. 257 (D.C. N.Y. 1967}).

§1404 (a) which provides for the convenience of parties and
witnesses, in the interest of justice, is also applicable to
civil actions brought under the antitrust laws, so that transfer

may be proper. Paramount Pictures v. Rodney, 186 F.zd 111

(Third Cir. 1951), cert. denied 340 ¥U.S. 953, 71 s.Ct. 572, 95

L.Ed. 687; Cinema Amusements v. Loews, Inc., 85 F.Supp. 319

(D.C. Del. 1949).

§4 of the Clayton Act provides that venue is proper in
the district when the Defendant resides or is found or has an
agent. Both parties have set forth arguments regarding the
appropriate forum for venue considerations. The liberal venue

provisions of the Clayton Act afford Plaintiff a broad choice

-



as to forum, however, the appropriateness of that cholice is

to be measured by standards of §1404(a). McGuire v. Singer

Co., 441 F.Supp. 210 (D.C. Virgin Islands, 1977); Ex Parte
Collett, 337 U.S. 55, 69 S.Ct. 944, 93 L.Ed. 1207 (1949). Not-
withstanding the special venue provisions of the Clayton Act,

a civil antitrust action may be transferred pursuant to 28

U.S.C. §l404(a). McGuire v. Singer Co., supra; Smithkline

Corp. v. Sterling Drug, Inc., 406 F.Supp. 52 (D. Del. 1975);

1 Moore's Federal Practice §§.144[15], .145[4.-1]. The trial
court, in its discretion, has the authority to transfer antitrust

actions. U.S. v. National City Lines, Cal. & Ill., 337 U.S. 78,

69 S.Ct. 955, 93 L.Ed. 1226 (1949), concurred in 337 U.S. 55,
69 S.Ct. 959, 95 L.Ed. 1207.

In this case, the transferee court has subject matter juris-
diction and constitutes a district where the antitrust claims
might have initially been brought.

The U.S. District Court for the Western District of Missouri,
Southern Division, has recently overruled a motion to dismiss
filed by the seller. That court is now in a position to move
ahead with the issues. 1If this Court retained jurisdiction and
venue then it is possible that inconsistent results may occur. By
maintaining separate actions, the additional consideration of
judicial economy would be defeated.

in the Court's judgment, an application of the triple standard
of 28 U.S.C. §1404(a), i.e., convenience of the parties, conven-
ience of witnesses, and ﬁhe‘interest'of justice, favors a trans-
fer to the ﬁ:su District Court foy the Western District of Missouri.

Accordingly, the Defendants' Motion to Transfer is
hereby granted. The Clerk of the Court is directed to
forthwith take the necessary actions to effect the transfer
of this case to the U.S. District Court for the Western
District of Missouri.

v

It is so Ordered this ZE day of May, 1980.
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FILED
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CKLAHOMA

o M191960
J:‘f"‘ sl (‘\;f“ﬂr AT

MARIE FAYE EVANS, 0 e LT
Uos BSTRIET GRURT

\

\

No.*78-C-327-E

Plaintiff,
vVS.
HARTFORD LIFE INSURANCE COMPANY,

a Massachusetts corporation, and
DICK TANNER,

B g i i g

Defendants.
JUDGMENT

Upon consideration of the pleadings, the briefs presented
by counsel for the parties, and the evidence offered at the trial
of the issues, as is more fully set out in the Findings of Fact
and Conclusions of Law filed of even date,

IT IS ORDERED, ADJUDGED AND DECREED that Judgment be and
hefeby is granted in favor of the Defendant, Dick Tanner, and
against Plaintiff, Marie Faye Evans, on Plaintiff's claims in
this action against such Defendant.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Judgment
be and hereby is granted in favor of the Plaintiff, Marie Faye
Evans, and against Defendant, Hartford Life Insurance Company,

a Massachusetts corporation, in the amount of $24,000.00, to-
gether with her costs and reasonable attorneys' fees.

IT IS FURTHER ORDERED that attorneys' fees shall be awarded
upon application and heafiﬂg.

T :
IT IS SO ORDERED this /&~ day of May, 1980.

»
]

1oayCX2ﬁééLaJ74~
JAMES . ELLISON
UNIT STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OQKLAHOMA

JIM ZOLLIE JCHNSON,

Plaintiff, ) LE . PO

Vs, No. 80-C-223-B
UNITED STATES OF AMERICA,
GEORGE WILKINSON, Warden,
United States Penitentiary,
Leavenworth, Kansas 66048,
COMMUNITY PROGRAMS OFFICER,

L . U I WU S e N N I S R S I )

United States Bureau of Prisons, !iﬁy]
South Central Region, 6’9&]&0
Dallas, Texas, ~':le" .
S id S"!:' Yy
Respondents. ‘DﬁﬂmCT’ﬁgﬁ
iz
ORDER

Petitioner, Jim Zollie Johnson, seeks a writ of habeas
corpus pursuant to 28 U.S.C. §2241. Petitioner alleges that
the respondents are violating the policy statement concerning
parolee's transfer to a Community Treatment Center, by allowing
his transfer to the Community Treatment Center in Oklahoma City,
Oklahoma, only 29 days prior to his release instead of 120 days
provided for in the policy statement.

Petitioner names as respondents the Wérden of the United
States Penitentiary in Leavenworth, Kansas, and the Community
Programs Officer located in Dallas, Texas. He files his
petition in this Court, alleging that jurisdiction is proper
in that this is the sentencing court.

While such a petition is cognizable in Federal District
Courts, 28 U.S5.C. §2241 allows the granting of writs of habeas
corpus only "within their respective Jjurisdictions." Therefore,
this Court may only consider this petition if it has jurisdiction

over the petitioner or his custodian. Braden v. 30th Judicial

Circuit Court of Kentucky, 410 U.S. 484 (1973); McCoy v.

United States Board of Parole, 537 F2d 962 (8th Cir. 1976);

Wright v. United States Board of Parole, 557 F2d 74 (6th Cir. 1977);

Blau v. United States, 566 F2d4 526 (5th Cir. 1978); Andrino v.

United States Board of Parole, 550 F2d 519 (9th Cir. 1977):

Fore v. United States, 436 F.Supp. 769 (E.D. Tenn. 1977)}.




In this case, petitioner is confined in Kansas. Further,

both the Warden of Leavenworth Penitentiary and the Community

Programs Officer are outside the jurisdiction of this Court.

Therefore, Jim Zollie Johnson's petition for writ of habeas

corpus is dismissed without prejudice to filing in the proper

court.
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ORDERED THIS /" day of May, 1980.

L
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SCae et ﬁ//j)////;;‘(’;/

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF OKLAHOMA
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

C.F. WILLIAMS, Individually and as Trustee )
and Beneficiary of the C.F. Williams Trust, )
and JEANNE V. WILLIAMS; Individually and )
as Trustee and Beneficiary of the Jeanne V, )
Williams Trust, )
Plaintiffs, )

-vs- ; NO. 779-C-136-E
)
)
)
)

DEAN WITTER REYNOLDS, INC,, a Delaware
Corporation, and FRANK HAYFORD,

Defendants.

STIPULATION OF
DISMISSAL WITH PREJUDICE Jack €. Siter (lary

_____________________ U. 8. DISTRICT ¢oyns

Come now the Plaintiffs herein, C.F., Williams, individually
and as trustee and beneficiary of the C.F. Williams Trust, and Jeanne
V. Williams, individually and as trustee and beneficiary of the Jeanne
V. Williams Trust, and hereby dismiss the above styled and numbered
cause of action against Dean Witter Reynolds Inc., a Delaware Corpora-

tion, and Frank Hayford, defendants herein, with prejudice.

Dated this A" day ofmkkLA_ul , 1980,

é%/é// 277

C.F. Williams, as Trustee and
Beneficiary of the C.F. Williams
Trust

eanne V, willlams, as lrustee
and Beneficiary of the Jeanne V.
Williams Trust

CEQ, P STRIDIIN, INC,,

BY: ,é;f, / prd ﬁm/fm&,«/
- Geo.P. Striplin 7
Attorney of Record for Plaintiffs

DOERNER, ETUART, SAUNDERS,
DANIEL &, K ANDERSON

By

Attorney of Record for Defenda
Dean Witter Reynolds, Inc.



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
VIKING PETROLEUM, INC.,
Plaintiff,
No. 79-C-366-Bt

VS.

PERPETUAL PIPELINE OF »
AMERICA, LTD., L E D
MAY 1 6 1980

Jack C. Silver, Cler
U. S. DISTRICT COURT

This action comes before the Court on the Stipulation

Defendant.

ORDER

of Dismissal filed herein between the parties. It appearing to
the Court that the parties have resolved all differences arising
from the transactions set forth in the complaint,

1T IS HEREBY ORDERED, ADJUDGED AND DECREED that
Plaintiff's complaint is hereby dismissed with prejudice in all

regards.

S/ THOMAS R. BRETT

THOMAS R. BRETT

UNITED STATES DISTRICT JUDGE
FOR THE NORTHERN DISTRICT

OF OKLAHOMA

APPROVED AS TO FORM:

e s n,? ) "\ /'(/ w //
i (0 g

" Lawrence A. G. Jginson
Attorney for Plaintiff

SNEED, LANG, ADAMS,

gr/m

Y
LEWZEE . Wenzel
Attorpeyg for Defendant

B
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
plaintiff,

VS . CIVIL ACTION NO. 79-C-607-BT

W. A. MAXSON d/b/a
MAXSON SALES COMPANY,

FILED
MAY 1 ¢ 1980

Jack €. Sitver, Clerk
ORDER OF DISMISSAL U. S. DISTRICT COURT

Defendant.

B . e

Now on this _Zél_day of May, 1980, the Court has for
consideration the Joint Stipulation for Dismissal filed by
the plaintiff and the defendant. Upon consideration thereof,
and for good cause shown,

IT IS ORDERED, ADJUDGED AND DECREED that this action be
and the same hereby is dismissed with prejudice to refiling,

each party to bear its own costs.

S/ THOMAS R. BRETT
United States District Judge




E I L E
MAY 1 ¢ 1980

Jacl ¢ Sitver, jar
FCR THE NORTHERN DISTRICT OF OKLAHOMA U. S D’STRICT COUF‘;T

IN THE UNITED STATES DISTRICT COURT

CAMEQO ATTRACTIONS, INC.,
Plaintiff

VS.
CIVIL ACTION NN. 80-C-8-B
CARUTH C. BYRD, d/b/a
CARUTH C. BYRD PRODUCTIONS,
INC., and DATON BAKER,

A L i ws

Defendants.

ORDER OF DISMISSAL

On this day the Court considered Plaintiff's Motion to
Dismiss, and the Court was of the opinion that same should
be granted;

It is, accordingly, ORDERED,ADJUDGED and DECREED that
the above-entitled and numbered cause is dismissed with
prejudice, and that Plaintiff shall pay the costs of court.

SIGNED this the H’Q day of 1M , 1980.

S/ THOMAS R. BRETT

UNITED STATES DISTRICT JUDGE

ORDER OF DISMISSAL - Page Solo.




IM THE UNITED STATES DISTRICT COURT
FOR THE MNORTHERN DISTRICT OF OKLAHOMA

ST. LOUIS-SAN FRANCISCO RAILWAY )
COMPANY, a corporation, )
)
Plaintiff, )
)
vs. ) No. 80-C-89- B/P
) g irm
BRUCE DENTON, d/b/a GREAT ) ! £ D
WESTERN LAND AND CATTLE ) May 1 ¢
COMPANY, ) M A 161980
. ) o
Defendant. ) Ja 184 SHU% f,wa
U, DISIRICT COURT

DEFAULT JUDGMENT

This action came before the Court on Motion of Plaintiff "for
Default Judgment pursuant to Rule 55 of the Federal Rules of Civil
Procedure. Subsequent to the filing of the complaint in this action
the defendant was served with a summons and complaint as required by
law. However, defendant has defaulted in that he has not answered
the complaint herein on file and the time to answer such complaint

has expired. It further appears that default was entered against

defendant on ;Zﬁgff;f , 1980, and that no proceedings have been
taken by defendan£ since entry of his default.

Therefore, it is ORDERED and ADJUDGED by the Court that plain-
£iff recover from defendant the sum of $729.68, with interest at the
rate of twelve percent (12%) per annum from February 16, 1979, untll
paid, together with costs, including a reasonable attorneys fee in

the amount of $1,500.00, to be taxed by the clerk of this Court.

DATED Jxads /¢, 1980.

7

Ly
Vi K

. Judge of the United States Dlstrict
Court




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

)
)
Plaintiff, )
)
vs. )
)
FRANK L. KASECA, ) CIVIL ACTION NO. 80—¢F-23|9-

) LED

Defendant. )
| 14Y 1 6 1380
NOTICE OF DISMISSAL
dogk T Ster T

COMES NOW the United States of America, Plainé&f& DISTRICT 50 40
herein, by and through its attorney, Robert P. Santee, Assistant
United States Attorney for the Northern District of Oklahoma,
and hereby gives notice of its dismissal, pursuant to Rule
41, Federal Rules of Civil Procedure, of this action, without
prejudice.

Dated.this 15th day of May, 1980.

UNITED STATES OF AMERICA

HUBERT H. BRYANT
United States Attorn

ROBERT P. SANTEE
Assistant United States Attorney



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff,

L

CIVIL ACTION NO. 79-C-19-B

FILED
glf

vS.

FRED JACKSON, et. al.,

Defendants.

e eng

B P

NOTICE OF DISMISSAL

Joel 2. §itver, Clerk
COMES NOW the United States of America, Plain¥ifeDISTRICT COURT
herein, by and through its attorney, Robert P. Santee, Assistant
United States Attorney for the Northern District of Oklahoma, and
hereby gives notice of its dismissal, pursuant to Rule 41, Federal
Rules of Civil Procedure, of this action, without prejudice.

Dated this 13th day of May, 1980.

UNITED STATES OF AMERICA

HUBERT H. BRYANT
United States Attorney

v

ROBERT P. SANTEER
Assistant United States Attorney

CERTIFICATE OF SLRVICT

The undemigned certifics that a true copy
of the foregoing pleading was served on each
of the parties hareto by mailing the same to

them or to their atnorne
orneys of record on the *
day of /§77ﬁ24( ’

Assistant United



IN THE UNITED STATES DISTRICT cOURT For THE I 1 L ED
NORTHERN DISTRICT OF OKLAHOMA
MAY 1 3 1980

Jack C. Silver, Clerk
U. S. DISTRICT COURT

VULCAN ENERGY CORPORATION,
an Oklahoma corporation,

Plaintiff,
vs. No. 79-C-409-BT E

FALCON ENGINEERING COMPANY,
INC., a Texas Corporation,

Defendant.

ORDER OF DISMISSAL WITH
PREJUDICE AND NOTIFYING CLERK
TO DISBURSE MONIES ON DEPOSIT

This action comes before the Court upon the Stipulation
of Dismissal with Prejudice and request by the parties to order
the Clerk to disburse monies held. It appearing to the Court
that the parties have stipulated to and agreed upon thg dismissal
with prejudice of all claims and counterclaims asserted by each
against the other, and further that the parties have requested
the Court to order the Clerk to disburse to Plaintiff those funds
deposited with the Court on September 13, 1979, in the principal
amounts of $20,000.00 and $12,500.00,

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that this
action and all claims and counterclaims asserted herein by each
party against the other are hereby ordered dismissed with prejudice,
and

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
Clerk of the Court is directed to forthwith deliver to Plaintiff
in this action those monies deposited with the Clerk on September 13,
1979, in the principal amounts of $20,000.00 and $12,500.00,
together with all interest accrued thereon. ‘

DONE this /. /4 day of /i , 1980.

S/ JAMES O. ELLISON

UNITED STATES DISTRICT JUDGE FOR
THE NORTHERN DISTRICT OF OKLAHOMA
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APPROVED AS TO FORM AND CONTENTS:

By ‘."' v
W1111a J/ anZel o
Attorpeys’ for Plaintiff

JONES, GIVENS, GOTCHER,
DOYLE & OGAN, INC.
# /"/
BY , " 7
Deryl L Gotcher
Attorneys for Defendant




FILED

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA MAY 1 3 1980

Jack C. Silver, Clerk
U. S. DISTRICT COURT

OFFICE OVERLOAD, INC.,
A Delaware corporation,

Plaintiff,

vSs. No. 79-C-231-4€
HANNAH L. MILLER, JOHN H.
MAXWELL, JR., DUNHILL
PERSONNEL OF TULSA, INC.,
an Oklahoma corporation,
and DUNHILL TEMPS, an
association of unknown
character,

I

Defendants.
ORDER

This action comes before the Court on the stipulation
of the parties to dismiss this action,
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that

this action be dismissed.

DONE this[37% day of ﬁ7bqf/ , 1980.
J

SL IAMES O, Elison
JUDGE OF THE UNITED STATES
DISTRICT CQURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

APPROVED AS TO FORM AND CONTENTS:

7, /gg
SNEED, /LANG,” ADAMS, |
HAM?;??;;yDi;yIi/%:/?ﬁNﬁ:;f/fw
74 .//
By ////%éj‘ y ,/J |
Wil}iam#U. wenzel ———T
s for Plaintiff

At OI'I]Z
JONES, GJIVENS, GOTCHER,
DOYLE & /BOGAN, INC.

By éé;

A. Ke Morlan
Attogneys for Defendants




FITLED
MAY 121980

IN THE UNITED STATES DISTRICT COURT FOR JekeC, Silver, Clark
NORTHERN DISTRICT OF OKLAHOMA U, 8. DISTRICT COURT
UNITED STATES OF AMERICA,
Plaintiff,
CIVIL ACTION NO. 80-C-185-B

vsS.

JAMES ARTHUR BOYD, et. al.,

T i L S

Defendants.

NOTICE OF DISMISSAL

COMES NOW the United States of America, Plaintiff
herein, by and through its attorney, Robert P. Santee, Assistant
United States Attorney for the Northern District of Oklahoma,
and hereby gives notice of its dismissal, pursuant to Rule 41,
Federal Rules of Civil Procedure, of this action, without prejudice.

Dated this 12th day of May, 1980.

UNITED STATES OF AMERICA

HUBERT H. BRYANT
United States Attorney

P I

ROBERT P. SANTEE
Assistant United States Attorney

CERTIFICATE OF SERVICE

The undersigned certifies that a true topy

of the foregoing pleading was served on each
of the parties hereto by mailing the same to
them or to their attorneys of record on the
R day of 227 . 19

ssistant United States Attormney



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FoLLLE D
MAY 12 1980

Jack C. Silver, Clerk
Il S. DISTRICT COURT

GLENN CARNELL MORRIS,
Petitioner,
V5. Nc. 80-C-127-E

THE STATE OF OKLAHOMA,

P P L U N N S )

Respondent.
ORDER

Petitioner, Glenn Carnell Morris, was convicted in the
District Court of Tulsa County, State of Oklahoma, in case num-
ber CRF-75-683, of the crime of Robbery With Firearms. The
case was tried to a jury and Petitioner was sentenced to a
term of fifty (50) years in prison. Petitioner duly appealed
his conviction to the Oklahoma Court of Criminal Appeals, and
his conviction was affirmed, but his sentence modified from
fifty (50) to thirty (30) years, Case No. F-77-558 (July 2,
1979). Petitioner's petition for rehearing was denied by the
Court of Criminal Appeals by Order dated July 23, 1979.

On March 14, 1980, Petitioner instituted this action,
seeking a writ of habeas corpus pursuant to 28 U.S.C. §2254,
and on March 19, 1980, an Order was entered directing the State
to respond to the Petition. The State's response was filed on
April 16, 1980.

The State concedes that Petitioner has exhausted his available
state remedies, and the Court is in agreement that Petitioner has
satisfied the exhaustion requirement.

Petitioner's claims can be summarized as follows:

(1) A certain voluntary, unsclicited statement by a
police officer while testifying as the State's wit-
ness was prejudicial, entitling Petitioner to a new
trial;

(2} The prosecutor's comments in closing argument on
Petitioner's failure to call certain police officers
as witnesses was prejudicial, entitling Petitioner to

a new trial;



(3) The prosecutor committed highly prejudicial error,
thereby depriving Petitioner of a fair trial when he
questioned Petitioner about whether he had paid in-
come taxes for certain years;

(4) The prosecutor injected prejudicial error into the
case by misstating the law as to reasonable doubt
during his voir dire of the jury:

(5) The trial court erred in failing to suppress the
in-court identification of the Petitioner, because
of inconsistencies in prior description of the Petitioner
by the victim;

(6) The line-up was subject to subtle manipulation by
officers and was conducive to misidentification;

(7) The trial court erred in admitting testimony concerning
a pistol and marijuana found in the possession of the
co~defendant in that the prejudicial effect of these
items ocutweighed their probative value;

(8) The warrantless arrest of the Petitioner was not based
upon probable cause, and the warrantless search inci-
dent thereto was unreasonable, requiring that all
evidence produced thereby be suppressed; and

(9) Certain remarks by the prosecutor inferred that
Petitioner had made incriminating statements to
him, thereby denying Petitioner his right to a fair
trial.

The transcript of the state proceedings in this case was
received with the State's response. The Court, having reviewed
the entire file in this matter, including the transcript, concludes
that this matter is now ready for dispositive ruling.

In Townsend v. Sain, 372 U.S. 293, 83 S.Ct. 745 (1963), the

Supreme Court laid down the test applicable to a determination of
whether the petitioner was entitled to an evidentiary hearing:

We hold that a federal court must grant an
evidentiary hearing to a habeas applicant under
the following circumstances: If (1) the merits of
the factual dispute were not resolved in the state
hearing; (2) the state factual determination is



not fairly supported by the record as a whole;
(3} the fact-finding procedure employed by the
state court was not adequate to afford a full
and fair hearing; (4) there is a substantial allega-
tion of newly discovered evidence; (5) the material
facts were not adequately developed at the state-
court hearing; or (6} for any reason it appears
that the state trier of fact did not afford the
habeas applicant a full and fair fact hearing.
372 U.S. at 313, 83 S.Ct. at 757. See also 28 U.S.C. §2254(4);
Rule 8, Rules Governing §2254 cases.

In reviewing the record, under the test of Townsend, the
Court finds that an evidentiary hearing 1s not necessary in
this case.

Petitioner's First, Second, Third, Fourth, Seventh, and
Ninth claims raise gquestions concerning trial errors. It is
settled that habeas corpus relief is not available to set aside
a conviction on the basis of trial errors unless exceptional cir-
cumstances are present so that the errors render the trial

"so fundamentally unfair as to deny [Petitioner] due process.”

Donnelly v. De Christoforo, 416 U.S. 637, 645, 94 S.Ct. 1868,

1872 (1974).

Upon review of the transcript in this case, as a whole, the
Court is of the opinion that these errors do not rise to the
level of constitutional claims cognizable under section 2254.

See, e.g., Talamante v. Romero, F.24 {Tenth Cir. No.

79-1328, May 5, 1980) (Slip Opinion at 15-16); Cobb v. Wainwright,’

609 F.2d4 754, 755 (Fifth Cir. 1980); Davis v. Campbell, 608 F.2d

317, 319 (Eighth Cir. 1979); Brinlee v. Crisp, 608 F.2d 839,

843, 850 (Tenth Cir. 1979); Gillihan v. Rodriguez, 551 F.2d 1182,

1192-1193 (Tenth Cir. 1977) cert. denied 434 U.S. 845, 98 S.Ct.

148 (1977}); Latham v. Crouse, 320 F.2d4 120, 123 (Tenth Cir.

1963), cert. denied 375 U.S. 959, 84 S.Ct. 449 (1963);

Martley v. Douglas, 463 F.Supp. 4, 8 (W.D. Okla. 1977);

Young v. S5tate of Oklahoma, 428 F.Supp. 288, 293-294 (W.D.

Okla. 1976); Robinscon v. State of Oklahoma, 404 F.Supp. 1168,

1171-1172 (W.D. Qkla. 1975).
Petitioner's Fifth and Sixth claims attack the line-up
utilized by the State and the trial court's failure to suppress

the victim's in-court identification of the Petitioner. The

_‘3_



Petitioner bases his Fifth claim primarily upon certain dis-

crepancies in the description of Petitioner given by the victim,

concerning the existence of facial hair on the Petitioner.
Petiticner's claims in this regard are controlled primarily

by Manson v. Brathwaite, 432 U.S. 98, 97 S.Ct. 2243 (1977),

and Neil v. Biggers, 409 U.S. 188, 93 S.Ct. 375 (1972). 1In

United States v. Williams, 605 F.2d 495 (Tenth Cir. 1979},

cert. denied 100 S.Ct. 276 (1979), the court said:

Manson as well as Neil v. Biggers, 409 U.S.

188, 93 s.Ct. 375, 34 L.Ed.2d 401, Simmons

v. United States, 390 U.S. 377, 88 8.Ct. 967,

19 L.Ed.2d 1247, and United States v. Wade,

388 U.S8. 218, B7 S.Ct. 1926, 18 L.EdQ.2d4 1149,
stand for the proposition that a suggestive con-
frontation does not in and of itself require
suppression. The totality of the circumstances
must be considered to determine whether sufficient
independent basis for the identification leads
one to conclude that the identification is
reliable.

The transcript in this case discloses that the method used
in‘conducting the line-up was the subject of intensive inquiry,
at the preliminary hearing, the hearing of pre-trial motions,
and at trial. Additionally, a photograph of the line-up in
this case is preserved as "State's Motion Exhibit #1".

Assuming for the purpose of this Petition that the procedures
utilized in this case resulted in a prejudicially suggestive pro-
cess, the factors to be considered by the Court are found in

Neil v. Biggers, supra:

the factors to be considered in evaluating the
likelihood of misidentification include the
opportunity of the witness to view the criminal

at the time of the crime, the witness' degree of
attention, the accuracy of the witness' prior
description of the criminal, the level of certainty
demonstrated by the witness at the confrontation,
and the length of time between the crime and the
confrontation.

409 U.S. at 199, 93 S.Ct. at 382,

The transcript discloses that the robbery in this case
occurred in.the early morning hours (approximately 6:30 a.m.)
of March 27, 1975. The victim was the attendant at a convenience
store, Fast Eddy's Food Steore. Two men entered the store,

approaching the attendant, who was then behind the counter.



One of the men grabbed the attendant by the collar, brandished
a pistol, and ordered him to open up the cash register. The
attendant was then ordered to lie on the floor. The entire
incident tock approximately two or three minutes.

The description given by the attendant to the officers
was a fairly accurate one, under the circumstances. The
attendant's uncertainty went to the existence of, or the
type of, facial hair on the gunman. Although initially, the
gunman was not described as bearded, the detective investigating
the crime testified that the attendant did later describe
the gunman as having "scraggly" facial hair, a mustache or
"something". The attendant did, however, at trial identify
with certainty the Petitioner as the gunman. Finally, the
Court notes that the line-up at which Petitioner was identified
was conducted shortly after the robbery, that is, within a
few days.

In considering the factors of Biggers, supra, and Manson,

supra, as applied to this case, the Court cannot conclude that
under these circumstances a substantial likelihood of mis-
identification existed. The identification was properly placed
before the jury, and any questions as to its weight pfoperly
for the jury's consideration.

Petitioner's Eighth claim concerns his Fourth Amendment
claims relating to the admissibility of certain evidence
seized pursuant to a warrantless arrest. The State's response
is to contend that Petitioner has had a "full and fair" oppor-
tunity to present these claims, and cannot now raise them,

citing Stone v. Powell, 428 U.S. 465, 96 S.Ct. 3037 (1976).

The State's position is well taken. The Petitioner's Fourth
Amendment claims were raised at trial and upon appeal. The
transcript discloses that at the trial court level, Petitioner
was afforded an opportunity to develop, and did develop fully
the facts surrounding his arrest and the seizure of the items

complained of. The Court of Criminal Appeals found the seizure



of the coat from Petitioner's residence to be justifiable on
the basis of the "plain view" doctrine, but found the seizure
of the Petitioner's wallet containing the address book that
linked Petitioner to his co-defendant to be improper. However, '
the court concluded that the introduction of the address bock
was harmless, non-reversible error.

Under Stone v. waell, supra, the focus is upon whether

Petitioner was afforded an opportunity for a "full and fair"
hearing of his Fourth Amendment claims. If Petitioner was,

then his petition may not be entertained, e.g., Sanders v.

Oliver, 611 F.2d 804, 807-808 (Tenth Cir. 1979). The fact that
the state courts, in considering the claim, have concluded that

any error is harmless has no bearing on the issue of whether

the opportunity mandated by Stone v. Powell was provided, e.g.,

McDaniel v. State of Oklahoma, 582 F.2d 1242, 1244 (Tenth Cir.

1978), cert. denied 99 S.Ct. 462 (1978}.

Accordingly, the Court concludes that Petitioner's Eighth
claim is not cognizable in this proceeding.

Based upon its consideration of the file, transcripts
and relevant authorities, the Court concludes that the petition
must be denied.

IT IS THEREFORE ORDERED that the Petition for Writ of
Habeas Corpus, pursuant to 28 U.S.C. §2254 be, and the same
hereby is, denied.

It is so Ordered this /&7 day of May, 1980.

JAM%/ 0. ELLISON
UNIPED STATES DISTRICT JUDGE



UNITED STATES DISTRICT COURT FOR THI
NORTHERN DISTRICT OF OKLAHOMA

LAl §1980
Jack €. Silvar, Clork

U. S. BISTRICT COURt

UNITED STATES OF AMERICA,
Plaintiff,

ERNEST R. YARBROUGH,

)
)
)
)
vs. )
)
) CIVIL ACTION NO. 80-C-143-E
)
)

Defendant.

DEFAULT JUDGMENT

C. 7/

This matter comes on for consideration this
day of May, 1980, the Plaintiff appearing by Robert P. Santee,
Assistant United States Attorney for the Worthern District
of Oklahoma, and the Defendant, Ernest R. Yarbrough, appearing
not.

The Court being fully advised and having examined
the file herein finds that Defendant, Ernest R. Yarbrough, was
personally served with Summons and Complaint on March 26, 1980,
;nd that Defendant has failed t¢ answer herein and that default
has been entered by the Clerk of this Court.

The Court further finds that the time within which
the Defendant could have answered or otherwise moved as to
the Complaint has expired, that the Defendant has not answered
or otherwise moved and that the time for the Defendant to answer
or otherwise move has not been extended, and that Plaintiff
is entitled to Judgment as a matter of law.

IT IS THEREFORE, ORDERED, ADJUDGED AND DECREED that'
the Plaintiff have and recover Judgment against Defendant,

Ernest R. Yarbrough, for the principal sum of $1,835.23, plus

the accrued interest of $359.40, as of November 6, 1979, plus
interest at 7% from November 6, 1979, until the date of Judgment,
plus interest at the legal rate on the principal sum of $1,835.23,
from the date of Judgment until paid.

UNITEDR STATES DISTRICT JUDGE

UNITED STATES OF AMERICA
HUBERT H. BRYANT

United ifﬁtes Attorney

ROBERT P. SANTEE
Assistant U. S§. Attorney



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JOYCE L. MACIAS,
Plaintiff,
V. No. 80-C-57-C
(77-Cr-37-C)

FI1LED

UNITED STATES OF AMERICA,

Defendant.

-8 1960

ORDTER Jock O cipeay Clerly

W5 DigTET Bol

This is an action under Title 28 U.S.C. §2255 in which
plaintiff seeks credit for nine months jail time prior to and
during her trial in this Court in Case No. 77-Cr-37-C. The
facts are as follows.

On April 9, 1975, the United States District Court for the
Southern Digtrict of California issued a felony warrant for
plaintiff's arrest in Case No. 75-0598, charging her with drug
consviracy violations. On September 29, 1976, plaintiff was
arrested by city police in Tulsa, Oklahoma, resulting in felony
drug charges being filed against her on October 1, 1976 in Case
No. CRF-76-2637 (in Tulsa County District Court, State of Oklahoma).
Bond was set.at $5000 on the state charge, which plaintiff never
made. On September 30, 1976, a detainer was placed against plaintiff
for the California federal charges {(Case No. 75-0598). On March
2, 1977, plaintiff was indicted in this Court in Case No. 77-Cr-37-C,
with bond set at $20,000 cash or surety. During plaintiff's trial
in this Court in 77-Cr-37-C, various Writs of Habeas Corpus ad
Prosequendum were issued to compel her presence in this Court, and
her appearance at certain related matters such as medical examinations.
During that time, from September 29, 1976, to June 10, 1977,
plaintiff remained a state prisoner on the state charges in
Case No. 75-0598.

After a jury trial in this Court on 77-Cr-37-C, plaintiff
was found guilty on four counts in a conspiracf to distribute
heroin. She was sentenced on June 10, 1977 to twelve years on

three of the counts with special varole terms of seven years in



each, a $5000 fine on one count, and a four year term on the
remaining count, all counts to run concurrently. Plaintiff
seeks credit on her twelve vear sentence for the nine months
spent in Tulsa County Jail, arguing that:
In September 1976, I was arrested by Oklahoma State
authorities on a [sic] unrelated drug charge. Upon
being booked in to the Tulsa County Jail, I was
recognized by DEA SA Zablonski (?) [sic] who then
placed a "No-Bail" detainer against me, which denied
me the opportunity of posting bond. Subsequently,
I have had to remain in jail continuously since that
time. For this reason I sincerely believe I am
entitled to the nine months I remained in jail await-
ing trial on 77-Cr-37.

The only detainer in the record in this case is Aopendix A
to the Response to this Motion by the defendant United States.
That detainer is one issued by the United States Marshall in
Tulsa, Oklahoma for a warrant, stvled as follows:

Warrant #SD Calif: #75-0598

The only detainer on plaintiff's release from the Tulsa County
Jail, therefore, was one relating to the Southern District of
California charge. To the extent that plaintiff would be
entitled to credit because of a federal detainer, she is not
entitled to credit for a detainer based on a different charge
filed more than a year earlier in another federal jurisdiction.

As for the time that plaintiff appeared in this Court
under a Writ of Habeas Corpus ad Prosequendum, the record shows
that in those apnearances, custody was merely horrowed from

the State of Oklahoma. Under such circumstances, plaintiff is-

not entitled to credit. Parks v. U.S., 369 F.Supp. 1163 (N.D.

Okla. 1973).
For the foregoing reasons, plaintiff's Motion to Correct

Sentence will be overruled.

It is so Ordered this ffd day of Maer ., 1980.

H. DALE COOK
Chief Judge, U.S. District Court




FILED
LAY - & 1980

IN THE UNITED STATES DISTRICT COURT FOR THEnoy ¢ Gijo p
NORTHERN DISTRICT OF OKLAHOMA r, Clerls

U. S, DISTRICT GouR

GERALD GRESHAM,
Plaintiff, 74=C=427-BT

76-C=460-BT

vs. {Cons.)

NEILL-PRICE CONSTRUCTION
CO., and NEILL-PRICE INTERNATIONAL,
INC.,

Defendants.

JUDGMENT

Pursuant to the Order filed this date, IT 1S ORDERED
Judgment be entered in favor of the defendants, Neill-Price Construction
Co. and Neill-Price International, Inc., and against the plaintiff,
Gerald Gresham.

ENTERED this éf day of May, 1980.

fﬁﬂ:;zixyfaf +/// ;7¢/L;%>{/

THOMAS R. BRETT s
UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF OKLAHOMA
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

MAY 8 1980

Jack C. Siiver, Clork
U. S, DISTRICT cotoT

LOUIS B. ZAMBON and CLEO S.
ZAMBON,

Plaintiffs,
E
No. 79-C-669-R

vS.

GEORGE S. LAMBERT, d/b/a
LAMBERT ENTERPRISES,

e e et il

Defendant.

JUDGMENT

This matter comes on on the plaintiffs' Motion for
Summary Judgment and the Court, having considered the affi-
davits, depositions, pretrial memorandum and the files and
proceedings had in this action, finds that the plaintiffs'
Motion should be sustained and thereupon enters the following
findings and conclusions:

1. The Court has jurisdiction of the parties and
of this action under 28 U.S.C. §1332 in that the matter in
controversy exceeds the sum of $10,000.00, exclusive of
interest and costs, and is between citizens of different
states.

2. On July 18, 1978, the plaintiffs loaned the sum
of $25,000.00 to the defendant and the defendant executed and
delivered to the plaintiff his promissory note and contract
for security thereof, a copy of which is attached as Exhibit
1 to the Complaint herein, which note and contract is the
basis for this action.

3. The note and security agreement of the defendant
was to be performed wholly within the State of Oklahoma.

4. The note and contract for security thereof of the

defendant is in default in that the defendant has not paid the




interest installment due August 18, 1979, and there is now
due, owiﬁg and unpaid from the defendant to the plaintiffs
thereon the sum of $25,000.00 together with interest thereon
at 15% per annum from August 18, 1979, until paid, and a
reasonable attorney's fee in the amount of $2,500.00 and
plaintiffs are entitled to judgment against the defendant
in this amount,

5. The plaintiffs have a good and valid lien upon
all of the interest of the defendant in and to an oil and
gas lease covering:

A1l of the North Half (N/2) of the Northwest

Quarter (NW/4) of Section Thirty-two (32),

Township 21 North, Range 13 East, Tulsa

County, Oklahoma, containing 80 acres, more

or less,
which lien secures the payment of the indebtedness from the
defendant to the plaintiffs and the plaintiffs are entitled
to a judgment foreclosing their lien upon the defendant's
' leasehold interest, with appraisement, as provided by law.

6. The law of the State of Oklahoma applies to the
transaction which forms the basis of this action and is to
be applied in this action.

7. The note and contract for security thereof upon
which this action is founded is not usurious under the law
of the State of Oklahoma, Oklahoma law providing for a maximum
permissible interest rate of 45% in non-consumer transactions.
Therefore, there being no genuine issue as to any material
fact and the plaintiffs being entitled to a Jjudgment against
the defendant as a matter of law,

IT IS ORDERED AND ADJUDGED that the plaintiffs, Louis B.
sambon and Cleo S. Zambon, recover of the defendant, George S.
Lambert, the sum of Twenty Five Thousand Dollars ($25,000.00),
with interest thereon at the rate of fifteen percent (15%) per

annum from August 18, 1979, until paid, an attorney's fee in



the amount of Two Thousand Five Hundred Dollars {52,500.00), and
the cost of the action; and, that said amounts are secured by

a lien upon all of the interest of the defendant, George S.
Lambert, in and to an oil and gas.lease covering:

All of the North Half (N/2) of the North-

west Quarter (NW/4) of Section Thirty-two

(32), Township 21 North, Range 13 East,

Tulsa County, Oklahoma, containing 80 acres,

more or less,
and that any and all right, title or interest which the defendant,
George S§. Lambert, has, or claims to have in and to said lease-
hold interest in or to said real estate and premises, is sub-
ordinate, junior and inferior to the lien of the plaintiffs; and,

IT IS FURTHER ORDERED AND ADJUDGED by the Court that the
lien of the plaintiffs in the amounts above found and adjudged
be foreclosed and a special execution and order of sale issue out
of the office of the Court Clerk in this cause, directed to the
Marshal to levy upon, advertise and sell, after due and legal
appraisement, the leasehold estate and premises above described
and upon sale to pay the proceeds of said sale to the Clerk of
this Court, as provided by law, for application to the payment
of the judgment and lien of the plaintiffs in the amounts set out,
and the balance, if any, to be paid to the Clerk of this Court
to await the further order of the Court; and,

IT IS FURTHER ORDERED AND ADJUDGCED by the Court that upon
confirmation of said sale, the defendant herein be forever barred,
foreclosed and enjoined from asserting or claiming any right, title,
interest, estate of equity of redemption in or to said oil and éas
leasehold estate and premises, or any part thereof.

ENTERED this __fday of May, 1980.

§/ JAMES O. ELLSON

JAMES O. ELLISON, District Judge

APPROVED:

Attorney for Plaintiffs

Dl il il

Attorney for Defendant




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

SHARON L. GREGG,
Plaintiff,

V5. No. 79-C-464-BT
BIG SKY FARMERS AND
RANCHERS MARKETING-
COOPERATIVE OF MONTANA, a
Montana Corporation, and
RAY M. VERNON,

FI1LED
MAY- 8 1380

adack C. Silver, Clerk
L. S. DISTRICT COURT

L g

Defendants.

ORDER

This diversity action was originally commenced in this Court
on July 20, 1979, as a result of a vehicular accident which occur-
red in Oklahoma on August 2, 1977. Simultaneously with the fil-
ing of the complaint, plaintiff caused two summons to issue for
service by Certified Mail by the United States Marshal. The file
reveals the summons directed to Dick Logan, d/b/a Big Sky Farmers
and Ranchers, a corporation, was receipted by a Robert Smith on
July 25, 1979; the summons directed to Ray Vernon was returned
with the notation on the envelope "Unable to Deliver."

On August 9, 1979, the defendants filed a Special Appearance,
Motion to Quash and Motion to Dismiss. Defendants attacked Juris-
diction and venue as well as the service of the summons, alleging
insufficient answer date. On November 16, 1979, the Court granted
the defendants' Motion to Dismiss with the proviso plaintiff file
an Amended Complaint within 15 days properly alleging juris-
diction and concisely pleading the entity plaintiff sued, whether
~corporate; Dick Logan, individually, or both. The Order additional-
19 provided ruling on the Motion to Quash be abated pending filing
of the Amended Complaint.

On November 30, 1979, plaintiff complied with the Order of
the Court and filed her Amended Complaint. Plaintiff, without
leave of Court and without a ruling on the Motion to Quash,
issued Alias Summons on December 3, 1979, directed to Ray Vernon

(hereinafter referred to as "Vernon") and Big Sky Farmers &



Ranchers Marketing Cooperative, a Montana corporation (hereinafter
referred to as "Big Sky") [serve Harold Goolsdee, Registered
Service Agent] with directions that the United States Marshal
complete personal service. The Return of Summons as to both
defendants reflects non-service, i.e., (i) Vernon--"Subject not
known at above address™; and (ii) Big Sky--"No such address in
Artesia or Cerritos." The Marshal's Return reflects service
was attempted con December 5, 1979.

On December Zi, 1979, the Court, ruling on the Motion to

Quash, stated:

"Plaintiff has elected to have alias summons
issued and the alias summons becomes the
original summons. Lake v. Lietch, 550 P2d
935 (0Okl. 1976); Jones v. Hammons, 420 P24
870 (0Okl. 1966); Marsk v, McCune Construction
Company, 270 P24 560 (Okl. 1962); Parton v.
Iven, 354 P24 210 (Okl. 1960)."

In the same Order the Court overruled the Motion to Quash pre-
vicusly abated as being moot.

On December 20, 1979, plaintiff caused to be issued another
‘Alias Summons directed to Big Sky [serve Harold Goolsdee,
Registered Service Agent] to be served by the United States
Marshal by mailing same by certified mail. The file reflects
a Return Receipt signed by a Robert Smith, the same individual
receipting for service on July 25, 1979. Plaintiff did not
attempt to serve Vernon again.

Big Sky has filed a Special Appearance and Motion to Dismiss
averring:

(i} The plaintiff's purported cause of action is barred
by operation of the Statute of Limitations, being Title 12
0.8. §95(3);

{(ii) The purported Alias Summons was not issued, served
or returned according to law.

‘ At oral argument on the pending motion on April 18, 1980,

defendant's counsel stated it was defendant's position the pur-
ported service of summons was fatally defective in that it did

not follow the statutory answer time,i.e., requiring an answer

date in less than 30 days from the summons issuance date as

provided in Title 12 0.S.Supp. 1973 §155(c). Counsel further



stated at no time had the corporate defendant questioned the
service receipted for by Robert Smith.

Counsel for plaintiff stated at oral argument the reason
for the issuance of the first Alias Summons after the Amended
Complaint was filed was his belief he had substituted parties
for the defendant Big Sky which probably necessitated the
issuance of the Alias Summons.

Title 12 0.S.Supp.1973 §155(c) provides:

") fhe summons shall state the answer date
which shall be not less than thirty (30} days
from the date summons was issued...."

This amendment to §155 became effective October 1, 1972.

The cases of Pittman v. Compton, 277 F.Supp. 772 (USDC ND Okl.

1968) and Vemco Plating, Inc. v. Denver Fire Clay Company, 496

P2d 117 (Okl. 1972) are inapplicable because they do not deal

with §155(¢) as amended.

In Morgan v. Atwell, 569 P2d 529 (Ct.App.0kl.1977) both

summons contained an answer date of thirty days after date of
issuance. Service there, as in this case, was made under the
Uniform Interstate and International Procedure Act [12 0.5.1971
§1701.01 et seg.]. The Court held when service is made by
virtue of 12 0.S8.1971 §1701.03(a) (3), the answer date con-
tained in that service of process must comply with the require-
ments for mail service set forth in 12 0.S.Supp. 1973 §155(c)
allowing an answer date of 30 days from the date of issuance.
The Court said, commencing at page 532:

", ...[Tlhe out of state motorist is susceptible

to the jurisdiction of the courts of Oklahoma

by virtue of 12 0.5.1971, §1701.03(a) (3)...

When service is made thereunder, it is suffi-

cient if the answer date contained in that

service of process complies with the require-

ments for mail service set forth in 12 0.S.

Supp. 1973 §155(c) and allowing an answer date

of 30 days from the date of issuance.”

The record in this case is clear plaintiff did not comply

with 12 0.5.Supp.1973 §155(c)l/. Failure to follow the procedures

1/ The summons issued July 20, 1979 was served July 25, 1979;
the summons issued December 20, 1979 was served December 28,
1979. Both summons directed an answer to be filed within
20 days after service, so from the date of issuance the
answer date was 25 and 28 days respectively.



prescribed by statute will make the process on which suit is

predicated fatally defective. Pittman v. Compton, supra;

State ex rel Collins v. Parks, 126 P. 242 {Ok1.1912);

Aggers v. Bridges, 122 P. 170 (Okl. 1912); Tri-County State

Bank v. Hertz, 418 F.Supp. 332, 344 (USDC MD Pa. 1976). Cf.

Bookout v. Beck, 354 F2d 823, 824 (9th Cir. 19653) [dictum] . See

also California Clippers, Inc. v. United States Soccer Football

Association, 314 F.Supp. 1057, 1061-1062 {(USDC ND Cal.l970).

It 1s therefbre apparent service must be guashed and the
case dismissed. Rule 12(b) (5), F.R.Civ.P.

Defendant has raised the additional guestion of the
commencement date of the suit and running of the applicable
two-year Oklahoma statute of limitations [12 ©0.8.1971 §95(3)1.

It is the contention of defendant, apart from any defect in the
answer date in the summons, the action was not commenced with-
in the time provided in 12 0.S. 1971 §97, nor 12 0.8.1971 §154.5,

relying on Tyler v. Taylor, 578 P2d 1214 (Ct.App. Okl. 1977);

Lake v. Lietch, 550 P2d 935 (0kl.1976}; Walker v. ATrmco Steel

Corporation, 452 F.Supp. 243 (USDC WD Okl. 1978).

The Court, having determined the attempted service of
process is fatally defective because of the erroneous answer
date need not address the additional issue.

For the reasons above stated, IT IS ORDERED the summons
issued herein directed to Big Sky Farmers and Ranchers Market-
ing Cooperative of Montana, a Montana corporation, be guashed
and the Motion to Dismiss is sustained.

IT IS FURTHER ORDERED Ray M. Vernon be dismissed by
virtue of the failure of plaintiff to prosecute, plaintiff
having admitted in open Court no further attempt had been made
to obtain service on him.

s 5
ENTERED this : day of May, 1980.

—= \/Z e A /gkﬁ /g’_

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF OKLAHOMA




IN THE UNITED STATES DISTRICT COURT ﬁ? H Lu [L LJ
FOR THE NORTHERN DISTRICT OF OKLAHOMA

MAY 71960

Jack €. Silver, Clerk
U, 8 DISTIMST GOURI

HENRY L. SMITH,
Plaintiff,
vs. No. 79~C-~531-E

GENERAL MOTORS ACCEPTANCE
CORPORATION,

Defendant.

JUDGMENT

Upon consideration of the pleadings, the briefs of the
parties and the evidence presented at trial, as is more fully
set out in the Findings of Fact and Conclusions of Law filed
of even date,

IT IS ORDERED, ADJUDGED AND DECREED that Judgment be andg
hereby is granted in favor of Defendant and against Plaintiff,
Henry L. Smith, on Plaintiff's claims in this action.

IT IS SO ORDERED this 7 day of May, 1980.

(o %/ //Z{M,;L._—
JAMES/ 0. ELLISON
UNITED S5TATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT § 11 . = D
FOR THE NORTHERN DISTRICT OF OKLAHOMA -
MAY 71980

Tande 10 Qlfom e Tt
Jact L Siler, Clot

-h

U, S, DISTRICT COURT

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION,

Plaintiff,
vS. No. 76-C-253-E

ST. LOUIS-SAN FRANCISCO RAILWAY
COMPANY,

[ R R N N it

Defendant.
JUDGMENT

Upon consideration of the pleadings, the briefs of the parties,
and all of the evidence presented at the trial, as is more fully
set out in the Findings of Fact and Conclusions of Law filed of
even date,

TT IS ORDERED, ADJUDGED AND DECREED that judgment be and
hereby is granted in favor of Defendant and against Plaintiff,
EEOC, on Plaintiff's claims in this action together with costs,
attorneys' fees and expenses.

IT IS FURTHER ORDERED that a Bill of Costs be filed within
ten (10) days of the date of entry of this Judgment.

IT IS FURTHER ORDERED that a hearing on attorneys' fees
and expenses is set for the ézxﬁday of _ Jiapii—m, 1980,
at /,’50 o'clock Bm. /

IT IS SO ORDERED this _/°  day of May, 1980.

7742¢?2%2L4/€£(2§2éiffkf(
FEMES O, ELLISON =
UNITEY STATES DISTRICT JUDGE




UNITED STATES DISTRICT COURT NORTHERN DISTRICT OF OKLAHOMA

PIPELINE INDUSTRY BENEFIT FUND, )
)
Plaintiff, )
)
vs. Y  No. 78-C-448-C
MARY FOSTER WHITEMAN and )
SANDRA WELCH, ) FILED
)
Defendant. )
MAY 71980
JOURNAL ENTRY OF JUDGMENT Jack C. Silver, Clerk

U. S. DISTRICT COURT
NOW on this 6th day of May, 1980, regularly coming on for trial the

above styled, and the plaintiff present in Open Court by and through its counsel
Dyer, Power, Marsh and Turner, and the defendant, Mary Foster Whiteman,
present in Open Court and by and through her counsel, Wwilliam F. Powers, and
the defendant, Sandra Welch, appearing not, but present by her counsel, Tom

R. Gann, the parties hereto having waived any right to trial by jury, and the
Court having received the defendant, Sandra Welch's, Dismissal with FPrejudice
and Consent to Judgment, and the Court being fully familiar with the files and
records herein and héving heard the sworn testimony of witnesses examined in
Open Court, this Court having on the 14th day of February, 1980 entered its Order
of Interpleaer, and the plaintiff havir\g deposited with the Clerk of this Court the
sum of $20,000.00 in the total and complete sum which the plaintiff might be found
indebted, the Court finds that the defendant, Mary Foster Whiteman, is the only
designated beneficiary to the death benefits owed by the plaintiff and heretofore
deposited with this Court,

IT 1S, THEREFORE, ORDERED, ADJUDGED AND DECREED that the
defendant, Mary Foster Whiteman, have judgment against the plaintiff in the sum
of Twenty Thousand and No/100 Dollars ($20,000.00); that said judgment be sat-
isfied forthwith by the Clerk of this Court, and the Clerk of this Court is hereby
directed and authorized to pay unto the defendant, Mary Foster Whiteman, said
$20,000.00 after deducting the costs of this action in the foltowing particulars,

to—wit: Court costs in the amount of $ 522 . 8 f& ; attorneys' fee for plaintiff's



counsel as provided within Title 20 USCA, Sec. 1138, et seq: $1,000.00,
IT IS FURTHER DECREED by the Court that the Clerk of this

Court issue its check payable to Dyer, Powers, Marsh and Turner in the

amount of $1,000.00, as a reasonable attorney's fee for the representation

of the plaintiff, and further that the Clerk of this Court issue its check to

Dyer, Powers, Marsh and Turner in the sum of _$ 30 S‘L} for reimbursement

of court costs,

(Signed) H. Dale Cook

Judge of the District Court

APPROVED AS TO FORM:

=y
Witliam F. Powers, Attorney for

Mary Foster Whiteman

\ &l
Tom R. Gann, Attorney for Sandra
Welch




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FILEp

MEDTRONIC, INC.,
a corporation,

-7 1960
Plaintiff, ) k(\é
“Ck L. Sityor
vs. No. 80-C-210-C U s DwTRICfCéﬂff;T

CLYDE J. DUNAVENT, JR.,
a/k/a SKIP DUNAVENT, an
individual,

Defendant.

ORDER AND JUDGMENT

Pursuant to the Stipulation For Order of the parties on
file herein,

IT IS5 HEREBY ORDERED:

1. (a) Defendant shall not, for a period of
180 days from the date of this Order, on behalf of himself or
any other person or entity, solicit:

(1) Any of the following institutions
or any employee or agent of said institutions:

Hillcrest Medical
Tulsa, Oklahcma

St. John's Hospital
Tulsa, Oklahoma

St. Francis Hospital
Tulsa, Oklahoma

Doctors Hospital
Tulsa, Oklahoma

Muskogee General Hospital
Muskogee, Oklahoma

(2) Any of the following physicians:

Joe Burge, M.D.

Jose R. Medina, M.D.
Lotfy L. Basta, M.D.
Joseph M, St. Ville, M.D.
Donald R. Bergman, M.D.
Edward W. Jenkins, M.D.
Maurice C. Fuguay, M.D.
Albert L. Shirkey, M.D.
Spencer H. Brown, M.D.
Clarence I. Britt, M.D.
Ben Gaston, M.D.

R. M. Shepherd, Jr., M.D.
R. W. Goen, Jr., M.D.



For the purpose of this Order, "solicit" shall include any oral
or written communication with the persons or entities listed above
for the purpose of encouraginé any such person or institution to
purchase or prescribe cardiac éacemakers, pacemaker leads or
associated products or for the purpose of assisting or advising
such persons or institutions in connection with the purchase or
implantation of such devices.

(b} It shall not be a violation of this Order for
Defendant to provide reasonably necessary advice and assistance
to a listed person or entity in the case of a "medical emergency”
provided that within two weeks after such an emergency, the Defendant
notifies the Medtronic District Manager, Fort Worth District in
writing of the occurrence, stating the daté of the emergency, the
attending physician and hospital involved and a brief description
of the reason why the Defendant's assistance or advice was reqguired.
In the absence of such notice the provision of such advice and
assistance shall be rebuttably presumed to violate Paragraph 1
of this Order. "Medical Emergency", for this purpose means a
situation where advice or assistance of a representative is required
in the opinion of the attending physician, for the welfare of a
patient within a time so brief that no other repr&sentative of the
manufacturer whose cardiac pacemaker products he represents can
provide the needed service. The actions permitted by this para-
graph shall be strictly limited to those expressly defined herein
and shall not be read to permit any other activities prohibited
by Paragraph 1(a).

2. Notwithstanding the provisions of Paragraph 1, it
shall not be a violation of this Order for the Defendant to accept
unsolicited orders from listed persons or institutions, provided
that such orders are not initiated or encouraged, directly or
indirectly, by the Defendant. In the event that Defendant receives
such unsolicited orders he shall refer them to another sales

representative or to his own agent.



3. Nothing in this Order shall preclude Defendant
from receiving commissions or any monies on sales made which do
not violate this Agreement.

4. This Ordef shall constitute the final judgment in
this action and both parties are hereby released, each to bear

his or its own costs, including attorney fees.

DATED: May%, 1980.

nat

(Signed) H. Dale €02

H. Dale Cook

Chief United States District Judge
for the Northern District of

Ok lahoma
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

BETTY HOWELL,

Plaintiff,
v. No. 79-C-163-C

)
)
)
)
g
PATRICIA ROBERTS HARRIS, )
)
)
)
)

Secretary of Health, LR b
Educatlion and Welfare, -
Defendant. fvﬁ/'Mﬁf. -
datk ¢,
JUDGMENT U. S D”.‘.\‘;s Wk (:!\w:-'!
¢ :\);.DJ o C(ﬁ“r-,-.
v

The Court has before it for consideraticn the Findings

and Recommendations of the Magistrate filed on April 25,
1980, in whiech it is recommended that judgment be entered
for the defendant. No exceptlons or objections have been
filed and the time for filing such excepticns or objections

has expired.

After careful consideration of all the matters presented
to 1t, the Court has concluded that the Findings and Recom-
mendations of the Magistrate should be and hereby are affirmed.

It is hereby Ordered that judgment be and hereby 1s

entered for the defendant.

———

It 1s so Ordered this ‘5 May, 1980.

H. DAL K
CHIET JUDGE



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FI1LED

KATHY LOU RUFFNER, Administratrix
of the Estate of Mildred Marie

MAY 61980

)
)
Baugh, deceased, }

) Jack C. Sitver, Clark

Plaintiff, ' o e

aned i U. S, DISTRICT COURE

vS. ) No. 80-C-~100-E

}
JACQULINE M. DENGLER, PAUL H. }
CLAYTON and ERNEST H. CLAYTON, )
) )
Defendants. }

ORDER

The Court has before it for consideration Defendants' Motion
to Dismiss for lack of jurisdiction over the person and Plaintiff's
motion for change of venue to the United States District Court
for the State of Colorado. Defendants filed a brief in support
of the motion. The Plaintiff filed a response brief and urged
the action not be dismissed in the event the Court finds no
pefsonal jurisdiction, but rather should be transferred. The
Plaintiff filed a brief in support of its motion to change venue.
The Defendants filed an affidavit of the attorney, Mr. Murphy
which stipulates to a change of venue.

The complaint involves an automobile accident which occurred
in Colorado. Two of the Defendants reside in Colorado. The De-
fendants argue that Defendant Dengler is not subject to service
of process within the Northern District of Oklahoma.

The Plaintiff alleges that the jurisdictional requirement
is satisfied because the State of Oklahoma is the situs of the
administration of the Estate and the state cof residence of the
lsurvivors of the deceased, Mildred Baugh.

Rather than dismiss this action for lack of in personam juris-
diction, this Court shall transfer the action to the United States
District Court for the State of Colorado pursuant to 28 U.S.C.A.
§1404.

Accordingly, the Court finds that this action should be and
hereby is transferred to the United States District Court for
the State of Colorado. The Clerk of this Court is directed to
take all appropriate measures in order to effectuate this trans-

fer.



It is so Ordered this .’S‘Z’—‘f‘day of May, 1980.

./
.4.4;,?-«,.5:/.4:? \ A e msl
JAMES . ELLIGSON
UNITEY STATES DISTRICT JUDGE




FILED

18y _
UNITED STATES DISTRICT COURT FOR THE L14Y - 6 1980
NORTHERN DISTRICT OF OKLAHOMA |
Jock C. Sitear Ok

U. S. DISTRICT GOU=?

UNITED STATES OF AMERICA,

Plaintiff,

PHILLIP L. MORGAN,

)
)
)
)
vsS. )
)
) CIVIL ACTION NO. 79-C-497-§& &
)
)

Defendant.

NOTICE OF DISMISSAL

COMES NOW the United States of America, Plaintiff
herein, by and through its attorney, Robert P. Santee, Assistant
United States Attorney for the Northern District of Oklahoma,
and hereby gives notice of its dismissal, pursuant to Rule 41,
Federal Rules of Civil Procedure, of this action, without
preijudice.

Dated this d; tit day of May, 1980.

' UNITED STATES OF AMERICA

HUBERT H. BRYANT

United States Attorney :

ROBERT P. SANTEE
Assistant United States Attorney



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOCMA
JOHN D. TIMMONS,
Plaintiff, 79~C-50-BT
vs. E‘: . .
Fi B D
WAY 5 1980

Tres

MATILDA RUMMAGE,

e Tt N N M et T

Defendant.
SN
i YN R )
U BisHaey oo

JUDGMENT

Based on the Findings of Fact and Conclusions of Law
filed this date, IT IS ORDERED Judgment be entered in favor of the

defendant Matilda Rummage, and against the ‘Plaintiff, John D.

Timmons.

L~
ENTERED this *?  day of May, 1980.

- —
YA = Ty
,/'/ ; . e
Sl A X\%ﬂ 72
OTHOMAS R. BRETT ‘ ¢
UNITED STATES DISTRICT JUDGE

NORTHERN DISTRICT OF OKLAHOMA




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JOHN D. TIMMONS,
Plaintiff,

vSs. No. 79-C-50-BT

13 - .
[ \ i < Ny
! T G I

MAY 51980

MATILDA RUMMAGE,

e Nt e Mt Tae® et e et

Defendant.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

This matter came on for nonjury trial this 2nd day of
May, 1980. The parties appeared in person and through their
counsel of record announcing ready to proceed. After hearing
and considering all of the evidence, both sides having rested,
the Court enters the following Findings of Fact and Conclusions
of Law:

FINDINGS OF FACT

1. The plaintiff, John D. Timmons, is an individual,
citizen and resident of Tulsa, Tulsa County, State of Oklahoma.
2. The defendant, Matilda Rummage, is an individual,
citizen and resident of the State of California, and is
the trustee of the Harry L.S. Halley Revocable Trust. As

trustee she is sued in this action.

3. The defendant as trustee of the Harry L. 5. Halley
Revocable Trust is the owner of the real property hereafter
described:

SE NE NE & W/2 NE NE & W/2 NE NE NE and

East 25 acres of L-6 & E/2 NW NE,

Section 9,T19N, R16E, containing 80 acres

more or less and the NW NW NW, Section 10,

T19N, R16E, containing 10 acres more or

less, and NE NE NE NE,Section 9, T19N,

R16E, containing 2.5 acres more or less,

all situated within Rogers County, State

of Oklahoma.
The property in gqguestion, having a value in excess of $10,000.00
is located within Rogers County, Oklahoma and within the juris-

diction of the United States District Court for the Northern

District pf Oklahoma.



4, In May 1977, the plaintiff, through his real estate
agent, Elmo Morrison, made an offer to purchase the subiject
real property from the defendant. Negotiations between the
parties continued until December 1977.

5. The plaintiff signed a Contract of Sale of Real Estate
(PX-3) relative to the subject real property on December 5, 1977,
and sent it for acceptance to the defendant at her California
residence. The defendant made three changes in the subject
Contract of Sale of Real Estate; the first changing the legal
description to add 2.5 acres, the second changing the utility
easement language to easements generally, and thirdly, adding
Paragraph 5 to the Special Conditions in which she retained three-
fourths of the minerals, which was contrary to Paragraph 4 of the
Special Conditions conveying the minerals to the plaintiff as the
prospective purchaser.

6. The defendant signed Plaintiff's Exhibit 3, the Contract
of Sale of Real Estate on December 13, 1977, but before mailing
it to her lawyer, Frank Turner of Tulsa, Oklahoma, she telephoned
him and advised him she did not desire to consummate this real
estate sale for cash because of the capital gains tax implication,
but wanted to pursue considering a tax free real property exchange.

7. The defendant advised her attorney she would return the
signed real estate contract to him and specifically directed him
not to deliver the signed Contract of Sale of Real Estate
to anyone but merely hold it in his file, while the tax free
property exchange was being considered.

8. In the latter part of December 1977 Turner received
the signed Contract of Sale of Real Estate from the defendant
and in keeping with her instructions contacted the plaintiff's
agent, Elmo Morrison, and explained the defendant would not
consummate this real estate contract. At that time attorney
Turner marked out the defendant's name with a pen from one of
the three identical Contracts of Sale of Real Estate returned
to him by the defendant and gave it to Morrison requesting he

use it and consider working toward an agreement involving a



tax free real property exchange between the plaintiff and the
defendant.

9. 1In the latter part of December 1977 the plaintiff paid
+to the realtor, Elmo Morrison, the sum of $14,000.00 earnest
money pursuant to the Contract of Sale of Real Estate (PX-3).

10. Thereafter, the parties continued negotiations in refer-
ence to a tax free real property exchange to no avail and then
commenced further negotiations concerning a cash sale when the
negotiations ultimately broke down in the latter half of 1978.

11. There was never a meeting of the minds of the parties
that culminated in a written agreement concerning the sale of
the subject real property.

CONCLUSIONS OF LAW

Based on the foregoing Findings of Fact, the Court makes
the following Conclusions of Law:

1. This Court has jurisdiction of the parties and the sub-
ject matter of this suit. 28 U.S.C. §1332.

2. The Statute of Frauds, 15 0.S5.1951 §136 provides as
follows:

"The following contracts are invalid, unless

the same, or some note or memorandum thereof,

be in writing and subscribed by the party

to be charged, or by his agent:

"5, An agreement for the leasing for a longer

period than one year, or for the sale of real

property, or of an interest therein;...."

3. Before there can be an enforceable agreement for the
sale of real property there must be a meeting of the minds of

the parties on the essential elements of the agreement which should

be reduced to writing. Griffin Grocery Co. v. Kingfisher Mill &

Elevator Co., 32 P.2d 63, 66 (Okl. 1934); Cloud v. Winn, 303 P.2d

305, 309 (Okl. 1956); Altshuer v. Malloy, 388 P.2d 1, 4 (Okl. 1964};

Maddox v. Northern Natural Gas Co., 259 F.Supp. 781, 783 (USDC WD

Okl. 1966).

4. The Court finds the minds of the parties did not meet
upon all of the essential elements of the contract sought to be
enforced. The acceptance must be absolute, unconditional, and
identical with the terms of the offer, and must in every material

respect meet and correspond with the offer. Any qualification

—3-



of or departure from those terms invalidates and rejects the

offer. Maddox v. Northern Natural Gas Cco., supra; Hartzell v.

Choctaw Lumber Co. of Delaware, 22 P2d 387 (0kl.); Nabob 0il

Co. v. Bay State 0il and Gas Co., 255 P2d 513 (Okl. 1953).

5. The Court finds the parties did not reach a valid
agreement regarding the sale of the real property involved,
there being no meeting of the minds which was reduced to writing
and signed by the parties.

The Court, therefore, finds, based on the Findings of Fact
and Conclusions of Law, Judgment should be entered in favor of

the defendant and against the plaintiff,
/

ot

ENTERED this .7 day of May, 1980.
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e

e ; 7 o
B Ty
Tl /?//(’ ,//

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF OKLAHOMA




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JUANITA KEETON,
Plaintiff, No. 79-C-145-BT

VS.

SUN OIL CO., a Pennsylvania

et et N B B et e e e e S Nt

corporation, doing business in &~ b n
the State of Oklahoma, and SUN e B
PETROLEUM PRODUCTS COMPANY, INC., I8hy -
A Wholly-Owned Subsidiary, a 't 01980
Division of SUN OIL COMPANY, PR
S Co
Defendants. o ”kaH;VFU“‘j
L ’ i

JUDGMENT

Based on the Findings of Fact and Conclusions of Law filed
this date, IT IS ORDERED Judgment be entered in favor of the defendants
Sun 0il Co., a Pennsylvania corporation, doing business in the
State of Oklahoma, and Sun Petroleum Products Company, Inc., a
Wholly-Owned Subsidiary, a Division of Sun 0il Company, and against
the plaintiff, Juanita Keeton.

n,--—-'_‘
ENTERED this '~/ day of May, 1980.

//////// M/f

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF OKLAHOMA




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JUANITA KEETON,

Plaintiff,

VS. No. 79-C-145-BT
SUN OIL CO., a Pennsylvania
corporation, doing business in
the State of Oklahoma, and SUN
PETROLEUM PRODUCTS COMPANY, INC.,
A Wholly-Owned Subsidiary, a
Division of SUN OIL COMPANY,

fies

B o= -y,
Wos, £, g

HAY 51980

Defendants.

LR P
1

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

This case came on for trial to the Court on April 30,
1980, at which time the parties appeared with their counsel
of record, announcing ready to proceed. The Court heard evidence
and after both sides rested the Court enters the following
Eindinqs of Fact and Conclusions of Law.

FINDINGS OF FACT

1. Plaintiff is a Caucasian female who 1s currently employ-
ed by Sun Petroleum Products Company, a Division of Sun 0il Com-
pany of Pennsylvania (hereinafter Defendant). She has been
employed by the defendant and its predecessor gompanies for
over 25 years.* (Since 1952). It is not disputed plaintiff is
an excellent worker.

2. Hicks Clark, a Caucasion male, was an employee of
defendant and its predecessors, Mid-Continent Petroleum Company
and Ssunray D-X 0il Company, from 1930 until his retirement on
July 1, 1973.%

3. Clark became an employee of defendant in 1968 when Sunray
D-X 0il Company merged with the defendant.

4, At the time of the merger, Clark was in an exempt clas-
sification with the title of Unbranded Lube Sales Representative.

5. Prior to 1970 as an Unbranded Lube Sales Representative

of the defendant, Clark performed a number of duties comprising a

*Asterisk indicates Findings of Fact stipulated by the parties
and set forth in the Pre-Trial Order.



significant part of his job responsibilities which included,
among others:
a. Preparation of bids in connection with petro-

leum products to the United States Government defense

establishments;
b. Dealing with product export sales and compiling
the necessary documents, permits, licenses, etc., required

to comply with United States and foreign governmental regu-

lations; and _

C. The computation of prices and negotiation of spot
contracts necessary to consummate the sale of lubricating

0ils to domestic customers.

6. Beginning the latter part of 1969 Clark's duties gradual-
ly declined because the job functions menﬁioned in the above para-
graph were transferred from Tulsa to the Company's main offices in
Philadelphia, Pennsylvania. By the end of 1972, Clark was perform-
ing none of the functions listed in paragraph 5 above.

7. Clark retired as an employee of the defendant on July 1,
1273. At the time of his retirement, Clark was classified as an

exempt grade 2Z24. His salary history with the defendant is as follows:

AS OF MONTHLY SALARY
11/1/67 $ 800.00
3/1/69 880.00
4/1/70 930.00
4/1/71 1,010.00
4/1/12 1,100.00
8. Although Clark's duties significantly declined, and the

nature of his job changed, he was continued at the same general

salary level because of his 40 years seniority and forthcoming
retirement.

9. Shortly prior to Clark's retirement, the duties he was
performing at the time of his retirement, together with certain
clerical and secretarial duties, were combined into one job en-
titled "Office Assistant"”, and a job description prepared for same.,*

10. This job description for Office Assistant was then sub-
mitted for evaluation by Defendant's Tulsa Non-Exempt Job Evalua-

tion Committee to determine the proper pay grade for the job.*



11. The Non-Exempt Job Evaluation Committee evaluated the
job as a non-exempt Grade 48.*I

12. The job evaluation was made without consideration of
sex.

13. Pursuant to routine procedures for non-exempt job open-
ings, the job was posted for bids.*

14. At the time this job came open, plaintiff was employ-
ed at defendant's refinery in Tulsa, Oklahoma.*

15. W. R. Adkisson, a Wholesale Area Sales Manager for
defendant, had previously known plaintiff and because of her
capability encouraged her to apply for the job.*

16. Plaintiff did apply, was awarded the Jjob, and was trans-
ferred to the position of Office Assistant on June 10, 1973, at
a pay rate of $193.00 per week.*

17. The Department of Energy regulations and governmental
controls increased the paper work in plaintiff's job as well as
generally in the industry after 1974.

18. The following sets forth Plaintiff's wage history in

the job through November 6, 1977:%

DATE JOB GRADE TYPE OF AMOUNT OF WEEKLY
CLASSIFICATION INCREASE INCREASE WAGE
6/10/73 Office Assistant 48 $193.00
4/14/74 " " " Merit $17.00 210.00
6/23/74 " " " General 6.30 216.30
11/10/74 " " " Merit 16.70 233.00
12/1/74 " " " General le.31 249.31
11/9/75 " " " Merit 21.19 270.50
11./7/76 " F " " 20.00 296.50
11/6/77 " " " " 20.00 310.00

19. On November 17, 1977, plaintiff called W.J. Magers, the
President of the Sun Petroleum Products Division ({SPPC) of defend-

ant concerning the status and pay level of her job.*



20. Mr. Magers thereafter requested Ross V. Weaver, Jr.,
Manager of Human Resources of SPPC, to investigate the matter.*

21. Weaver did investigate and, as a result, it was concluded
that a new job description for Plaintiff's job should be prepared,
and the job thereafter evaluated by the SPPC Hay Job Evaluation
Committee, which was the exempt-job evaluation committee for all
exempt jobs in the SPPC Division of Defendant.*

22. On or about April 14, 1978, following a number of drafts
and revisions, a jéb description signed by plaintiff and which
correctly described her job was forwarded to the SPPC Hay Job
Evaluation Committee.*

23. On April 20, 1978, the SPPC Hay Job Evaluation Committee
met and evaluated plaintiff's job as being exempt with 219 Hay
points.*

24. Sex was not a factor in the 219 Hay point evaluation.

25. The Hay point system is a factor point job evaluation
system accepted and employed world-wide by many of the larger cor-
porations of the United States. The job is evaluated for the pur-
poses of determining an appropriate salary range, apart from any
consideration of the person to fill the job.

26. On April 24, 1978, W. R. Naylor, defendant's then Manager
of Wholesale Sales located in Philadelphia, Pennsylvania, informed
plaintiff that her job had been evaluated as being exempt with 219
Hay points., He told her that she had the choice of remaining in
her Grade 48 Office Assistant classification, or being reclassi-
fied to Executive Assistant at 219 Hay points. To help make her
decision, he indicated to her that the then-current weekly wages

for the two jobs were as follows:*

Minimum Mid-Point Maximum
Grade 48 $232 5291 5350
219 Hay Points $228 $285 $342
27. Plaintiff cpted to be reclassified to Executive Assist-

ant with 219 Hay points, and was so classified effective May 7, 1978.

Her wage history in the job is as follows:



DATE

5/7/78
11/6/78
11/4/79

11/4/79

crimination with the Equal Employment Opportunity Commission.

JOB CLASSIFICATION TYPE OF AMOUNT OF WEEKLY
INCREASE INCREASE WAGE

Executive Assistant - 219 Hay Points $310.00

" " " Merit $23.00 333.00

" " " " 25,00 358.00

" "o - " C.O0.L. 18.00 376.00

28. On August 4, 1978 plaintiff filed a charge of sex dis-

*

The Equa

Employment Opportunity Commission issued its right to sue letter of

December 6, 1978 and the complaint herein was timely filed.

29. The Court finds no sex discrimination in either plaintiff'’

pay or treatment as an employee.

CONCLUSIONS OF LAW

Based on the foregoing Findings of Fact, the Court makes the

following Conclusions of Law:

the parties.

1. This Court has jurisdiction of the subject matter and

Title VII of the 1964 Civil Rights Act, 42 U.S.C.

§§2000e et seq., and the Equal Pay Act, 29 U.S.C. §206.

discrimination herein,

2. Because of the continuing nature of the alleged sex

it can be concluded the plaintiff filed

her complaint within the 180 days provided by law.

3. The nature of the prima facie

case under McDonnell

Douglas Corp. v. Green, 411 U.S. 792, 802, 93 s.Ct. 1817,

36 L.Ed.2d 668 (1973), was examined by the Supreme Court in

Furnco Construction Corp. v. Waters, 438 U.S. 567, 98 S.Ct.

1824,

2943, 57 L.Ed.2d 957 {1978), and reaffirmed in Board of Trustees

of Keene St. Col v. Sweeney, 439 U.S, 24, 99 S.Ct. 295, L.Ed. 2d
(1978). See also Hernandez v. Alexander, 607 F.2d 920 (1l0th

Cir. 1979); Central Piedmont Community Col., 475 F.Supp. 114, 1189

(USDC WD N.Cr.1979); Booth v. Board of Directors of Nat. Am. Bank,

475 F.Supp. 638, 649 (USDC ED La. 1979).



4. In McDonnell Douglas, supra, the Supreme Court held

that a plaintiff could make out a prima facie claim by showing:

"{i) that he belongs to a racial minority; (ii)
that he applied and was qualified for a job for
which the employer was seeking applicants; (iii)
that, despite his qualifications, he was reject-
ed; and (iv) that after his rejection, the posi-
tion remained open and the employer continued to
seek applicants from persons of complainant's
qualifications." 411 U.S., at 802. [footnote
omitted].

In Furnco Const. Corp. v. Waters, supra, the Court said of the

prima facie claim:

"This, of course, was not intended to be an inflexible

rule, as the Court went on to note that '[t]lhe facts

necessarily will vary in Title VII cases, and the

specifications....of the prima facie proof required

from respondent is not necessarily applicable in

every respect to differing factual situation.”

5. Plaintiff carries the initial burden of showing actions

taken by the employer from which one can infer, if such actions
remain unexplained, that it is more likely than not that such actions

were "based on a discriminatory criterion illegal under the Act."

International Brotherhood of Teamsters v. United States, supra;

Furnco Const. Corp. v. Waters, supra.

6. The central focus of inquiry is whether the employer is

treating "some people less favorably than others because of their....

=1=) S International Brotherhood of Teamsters v. United States,

supra; Furnco Const. Co. v. Waters, supra.

7. The Court concludes, as a matter of law, under all of
the evidence and the foregoing Findings of Fact, plaintiff sus-
tained her burden under the applicable Supreme Court criteria.

8. The burden then shifted to the defendants (employer) to
prove that they based their employment decision on legitimate
considerations, and not an illegitimate one such as sex. Under

McDonnell Douglas, supra; Furnco Const. Corp. v. Waters, supra;

and Board of Trustees of Keene St. Col. v. Sweeney, supra, the

employer need only "articulate some legitimate nondiscriminatory
reason for" its acts.
9. The proof of a justification which is reasonably related

to the achievement of some legitimate goal does not necessarily



end the inquiry. Plaintiff was given an opportunity to intro-
duce evidence that the proffered justification was merely a pre-

text for discrimination. McDonnell Douglas, supra; Furnco Const.

Corp. v. Waters, supra.

10. The Court concludes, under the applicable law, the
use of the Hay point program by defendants is a legitimate non-
discriminatory use and did not constitute a pretext for discrimina-
tion. The defendants have dispelled the presumption arising from
plaintiff's proof. .
11. Title 42 §2000e=-~2(h} provides, in pertinent part:
"Notwithstanding any other provision of this title,
it shall not be an unlawful employment practice for
an employer to apply different standards cf com-

pensation, of different terms, conditions, or
privileges of employment pursuant to a bcona fide

seniority....system....provided that such differ-
ences are not the result of an intention to dis-
criminate because of ....sex...."

There was no evidence introduced to indicate employees of defendants
are treated differently based on theilr sex in the seniority system

of defendants. United Air Lines, Inc. v. Evans, 431 U. S. 553,

97 S.Ct. 1885, 52 L.Ed.2d 571 (1971).

12. The dourt concludes, as a matter of law, there was no
violation of Title VII of the 1964 Civil Rights Act, 42 U.S.C.
§§2003 et seq.

13. 1In order to establish a prima facie case under the Equal Pay
Act (29 U.S.C. §206), plaintiff has the burden of procf to show the
defendants paid a different wage to her for egqual work on the job,
the performance of which requires equal skill, effort, and responsi-
bility, and which is performed under similar working conditions. Cornin

Glass Works v. Brennan, 417 U.5. 188, 94 §.Ct. 2223, 41 L.Ed.2d 1

(1974); Marshall v. J. C. Penney Co., Inc., 464 F.Supp. 1166, 1193

(USDC ND Ohio ED 1979); Gunther v. County of Washington, 602 F2d

882 ., 887 (9th Cir. 1979). Plaintiff is not required, however, to

show that the jobs performed are identical. Peltier v. City of Fargo,

533 F2d4 374, 377 (8th Cir. 1976); Usery v. Allegheny County Institutions

District, 544 F2d 148, 153 (3rd Cir. 1976); Gunther v. County of

Washington, supra. Plaintiff may prove'a viclation c¢f the Equal Pay




Act by showing that the skill, «~fforts, and responsibility required
in the performance of the job is "substantially equal." Usery v.

Columbia University, 568 F2d 953, 958 (2nd Cir. 1977); Ridgeway

v. United Hospitalsg--Miller Division, 563 F2d 923, 926 (8th Cir.

1977); Gunther v. County of Washington, supra.

14. Actual job performance and content--not job titles,
classifications or descriptions--is determinative. Gunther v.

County of Washington, supra. See Katz v. School District of Clayton

Missouri, 557 F2d 153, 156 (8th Cir. 1977); Angelo v. Bacharach

Instrument Co., 555 F2d 1164, 1171 (3rd Cir. 1977).

15. Once plaintiff met her burden, the burden shifted to
defendants to prove that the unequal pay was due to one of the
Equal Pay Act's four exceptions: "(i) a seniority system;

(ii1) a merit system; (iii) a system which measures earnings by
guantity or quality or production; or (iv) a differential based
on any other factor other than sex." 29 U.S.C. §206(d) (1);:

Pearce v. Wichita City, City of Wichita Falls, Etc., 590 F2d 128

{(5th Cir. 1979).

16. The facts, as presented in this case reveal the defend-
ants use of the Hay point system represented a good faith attempt
to comply with the Equal Pay Act. Job descriptions, when present-
ed to the committee for consideration, contain no name of an
individual [even if an incumbent], and no designation of sex.

The mere fact that some clerical duties may be included in the
job description does not give rise to an inference the position
is to be filled by a female. No evidence is in the record the
Hay points attributed to plaintiff's position would have been
different if the position had been filled by a male.

17. The Court concludes there has been no violation of the
Equal Pay Act, 29 U.S.C. §206.

The Court, therefore finds, based on the foregoing Findings
of Fact and Conclusions of Law, Judgment should be entered in

favor of defendants and against plaintiff.
f

ENTERED this . day of May, 19807 )
e A
it/ A AL d A - e /

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

-8-



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

United States of America,

Plaintiff, CIVIL ACTION NO. 79-C-104-E
VS, Part B of Tract 312, and
Tract 312E-6

Less, Situate in Washington
County, State of Oklahoma,

and Mary Ethel Thomas, et al.,
and Unknown Owners,

As to all interests in the
estate taken.

{Included in D.T. filed _in

)
)
)
)
)
)
3.40 Acres of Land, Mcre or )
)
)
)
)
)
) Master File #400-14p [ L. B |

Defendants.

MAY. 21080
JUDGHMENT Jack C. Silver, Clerk
1. U. S. DISTRICT COURY
Now, on this zg day of , 1980, this matter

comes on for disposition on application of the Plaintiff, United
States of America, for entry of judgment on a stipulation of the
parties agreeing upon just compensation, and the Court, after
having examined the files in this action and being advised by
counsel for Plaintiff, finds:

2.

This judgment applies to the entire estate condemned in
Tracts Nos. Part B of Tract 312, and Tract 312E-06, as such estate
and tracts are described in the Complaint filed in this action.

3.

The Court has jurisdiction of the parties and subject
matter of this action.

4.

Service of Process has been perfected either personally
or by publication notice, as provided by Rule 71A of the Federal
Rules of Civil Procedure, on all parties defendant in this case.

5.

The Acts of Congress set out in paragraph 2 of the Com-
plaint filed herein give the United States of America the right,
power and authority to condemn for public use the property described

in such Complaint. Pursuant thereto, on February 13, 1979, the



United States of America filed its Declaration of Taking of such
described property, and title to the described estate in such
property should be vested in the United States of America as of the
date of filing the Declaration of Taking.

6.

Simultaneously with filing the Declaration of Taking,
there was deposited in the Registry of this Court, as estimated
compensation for the taking of a certain estate in subject tracts
a certain sum of money, and none of this deposit has been disbursed,
as set out below in paragraph 12.

7.

The defendants named in paragraph 12 as owners of the
subject property are the only defendants asserting any interest
in such property. All other defendants having either disclained
or defaulted, the named defendants were, as of the date of taking,
the owners of the subject property and, as such, are entitled to
receive the just compensation awarded by this judgment.

8.

The owners of the subject tracts and the United States
of America have executed and filed herein a Stipulation As To
Just Compensation wherein they have agreed that just compensation
for the estate condemned in subject tracts is in the amount shown
as compensation in paragraph 12 below, and such Stipulaticn should
be approved.

9.

This judgment will create a deficiency between the amount
deposited as estimated compensation for the estate taken in subject
tracts and the amount fixed by the Stipulation As To Just Compensa-—
tion, and the amount of such deficiency should be deposited for the
benefit of the owners. Such deficiency is set out in paragraph 12
below.

10.

It Is, Therefore, ORDERED, ADJUDGED and DECREED that

the United States of America has the right, power and authority

to condemn for public use Tracts Nos. Part B of Tract 312 and

-2 -



Tract 312E-~6, as such tracts are particularly described in the
Complaint filed herein; and such tracts, to the extent of the
estate described in such Complaint, are condemned, anrd title
thereto is vested in the United States of America, as of February
13, 1979, and all defendants herein and all other persons inter-
ested in such estate are forever barred from asserting any claim
to such estate.

11.

It Is Further ORDERED, ADJUDGED and DECREED that on
the date of taking, the owners of the estate condemned herein in
subject tracts were the defendants whose names appear below in
paragraph 12, and the interest owned by each person is shown by
the fraction following such person's name, and the right to receive
the just compensation for the estate taken herein in such tracts
is vested in the parties so named,

1z2.

It Is Further ORDERED, ADJUDGED and DECREED that the
Stipulation As To Just Compensation mentioned in paragraph 8 above
hereby is confirmed; and the sum thereby fixed is adopted as the
award of just compensation for the estate condemned in subject
tracts as follows:

TRACTS NOS. PART B OF TRACT 312,
and TRACT 312E-6

OWNERS :
Mary Ethel Thomas =——=mwe——cmme—— e 1/2
Lloyd Thomas =====—==—w—m—— e 1/10
Norma Lee Defenbaugh --==e-—r—mmmme—e_ 1/10
Carol Warden =—-———mmem——— e e e 1/10
Kathleen Pruett ~=—=-ece—mmmmmm e e 1/10
Lois Ann Anderson ==--——-—==———————————. 1/10
Award of just compensation
pursuant to stipulation =—-=-——m~-—— $150.00 $150.00
Deposited as estimated
conmpensation ==—e—me e 54,00
Disbursed tO OWNEIrS =—m—m = e e None
Balance due to OWners =——————————mm—mmmmm e e $150.00
Deposit deficiency —=—m=——m——mm—ewea - $ 96.00




13.
I+ Is Further ORDERED, ADJUDGED and DECREED that the
United States of America shall deposit in the Registry of this
Court in this civil action, to the credit of subject tracts, the
deposit deficiency in the sum of $96.00, and the Clerk of this

Court then shall disburse the deposit for such tracts as follows:

To:

Mary Ethel Thomas -=—===—=—==——————= $75.00
Lloyd Thomas =————=—===m—————=m=-——- $15,00
Norma Lee Defenbaugh --—---w===—===-- $15.00
Carol Warden =—-————=—=——wr————ee———- $15.00
Kathleen Pruett —-==--=---————vr-————- $15.00
Lois Ann Anderson ———--=-—————————= $15.00

CZQUk:;ratﬁn
UNI%%D STATES DISTRICT JUDGE

APPROVED:

f&égz?th{lfﬁyﬂJ tress—
HUBERT A. MARLOW
Assistant United States Attorney




IN THE UNITED S:TATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

RONNIE FRED CARTER,

F1LED

Plaintiff,

vs. No. 80-C~109-E MAY 1 1980
OKLAHOMA STATE BUREAU OF

Y 'i!»«‘,. {'!N:.'
INVESTIGATION, Jack C. Sibver, £

H
U, S. DISTHT GoURl

Defendant.
O RDER

The Court has before it for consideration Defendant's motion
to dismiss the action on the ground that the complaint fails to
state a claim against Defendant OSBI upon which relief can be
granted. Defendant is an agency of the State of Oklahoma and
states that it is not a federal "agency" within the purview of
5 U.8.C. §552 et. seq.

The Freedom of Information Act empowers federal courts to
order an "agency" to produce records improperly withheld from
an individual requesting access. See §552(a) (4)(B). The U. S.

Supreme Court in Forsham, et. al. v. Harris, Secretary of Health,

Education and Welfare, et. al., (No. 78-1118, decided March 3,

1980), held that the FOIA does not apply to a non-federal entity

even if it were toc receive federal money. See also Kerr v. United

States, 511 F.2d 192 (Ninth Cir. 1975).

Plaintiff made a motion to the Court on April 3, 1980, request-
ing the Court to stay consideration of Defendant's motion to dismiss
until Plaintiff had responded. Plaintiff was directed to respond
to this motion on April 16, 1980. On April 10, 1980, the Plain-
tiff filed with this Court a motion to stay.

The Court has carefully considered the motions filed and the
responses and has determined that based upon the reading of the
FOIA and cases cited that Defendant's motion to dismiss should be
granted.

It is therefore the order of this Court that the Defendant's
motion to dismiss is hereby granted.

It is so Ordered this Z/% day of May, 1980.

%"’ v 4)(7 ) &(J et

JAMEs/b. ELLISON
UNITED STATES DISTRICT JURCE




UNITED STATES DISTRICT COURT FCR THE
NORTHERN DISTRICT OI* OKLAHOMA

United States of America,

Plaintiff, CIVIL ACTICON NC. 79-C-102-E

VS. Part A of Tract 312, and Tracts

312E-1, 312E-2, 312E-3,
128.38 Acres of Land, More or 312E-4 and 312E-5
less, Situate in Washington
County, State of Oklahoma, and
Mary Ethel Thomas, et al., and
Unknown Owners,

As to all interests in the
estate taken except the oil
and gas leasehold interest.

(Included in D.T. fjl in

Master File #4004 9 [_ [: L)

Defendants.

MAY. o198

Jack C. Silver, Clerk
1. U. S. DISTRICT COURT

¥ o
Now, on this Z"" day of

JUDGMENT

, 1980, this matter

comes on for disposition on application of the Plaintiff, United

States of America, for entry of judgment on a stipulation of the

parties agreeing upon just compensation, and the Court, after
having examined the files in this action and being advised by
counsel for Plaintiff, finds:

2.

This judgment applies to the entire estate condemned in
Tracts Nos. Part A of Tract 312, and Tracts 312E-1, 312E-2, 312E-3
312E-4 and 312E-5, as such estate and tracts are described in the
Complaint filed in this action.

3.

The Court has Jjurisdiction of the parties and subject
matter of this action.

4,

Service of Process has been perfected either personally
or by publication notice, as provided by Rule 71A of the Federal
Rules of Civil Procedure, on all parties defendant in this case.

5.
The Acts of Congress set out in paragraph 2 of the Com-

plaint filed herein give the United States of America the right,



power and authority to condemn for public use the property described
in such Complaint. Pursuant thereto, on February 13, 1979, the
United States of America filed its Declaration of Taking of such
described property, and title to the described estate in such
property should be vested in the United States of America as of
the date of filing the Declaration of Taking.

6.

Simultaneously with filing the Declaration of Taking,
there was deposited in the Registry of this Court, as estimated
compensation for the taking of a certain estate in subject tracts
a certain sum of money, and none of this deposit has been disbursed,
as set out below in paragraph 12.

7.

The defendants named in paragraph 12 as owners of the
subject property are the only defendants asserting any interest
in such property. All other defendants having either disclaimed
‘or defaulted, the named defendants were, as of the date of taking,
the owners of the subject property and, as such, are entitled to
receive the Jjust compensation awarded by this judgment.

8.

The owners of the subject tracts and the United States
of America have executed and filed herein a Stipulation As To
Just Compensation wherein they have agreed that just compensation
for the estate condemned in subject tracts is in the amount shown
as compensation in paragraph 12 below, and such Stipulation should
be approved.

9.

This judgment will create a deficiency between tﬁe amount:
deposited as estimated compensation for the estate taken in subject
tracts and the amount fixed by the Stipulation As To Just Compensa-
tion, and the amount of such deficiency should be deposited for the

benefit of the owners. Such deficiency is set out in paragraph 12

below.



10.

it Is, Therefore, ORDERED, ADJUDGED and DECREED that
the United States of America has the right, power and authority
to condemn for public use the'tracts listed in paragraph 2 herein,
as such tracts are particularly described in the Complaint filed
herein; and such tracts, to the extent of the estate described in
such Complaint, are condemned, and title thereto is vested in the
United States of Aﬁerica, as of February 13, 1979, and all defend-
ants herein and all other persons interested in such estate are
forever barred from asserting any claim to such estate.

11.

It Is Further ORDERED, ADJUDGED and DECREED that on
the date of taking, the owners of the estate condemned herein in
subject tracts were the defendants whose names appear below in
paragraph 12, and the amount of each owner's interest is shown by
the fraction following each owner's name; and the right to receive
‘the just compensation for the estate taken herein in such tracts
is vested in the parties so named.

12.

It Is Further ORDERED, ADJUDGED and DECREED that the
Stipulation As To Just Compensation mentioned in paragraph 8 above
hereby is confirmed; and the sum thereby fixed is adopted as the
award of just compensation for the estate condemned in subject

tracts as follows:

TRACTS NOS. PART A OF TRACT 312,
312E-1 thru 312E-5, Inclusive

OWNERS :
Mary Ethel Thomas ==—m==c—c——-—-- 1/2
Lloyd Thomas -——=--—-——=-m—————m- 1/10
Norma Lee Defenbaugh -----===—w- 1/10
Carol Warden =———=———=——————m——e—— 1/10
Kathleen Pruett —-—mw--eem—mmm——— 1/10
Lois Ann Anderson =—=-—-———em—-——-- 1/10
Award of Just Compensation
pursuant to Stipulation -——=—=w-- $6,065.00 $6,065.00
Deposited as estimated
compensation ———————mm———m————— 2,739.00
Disbursed t0 OWNErS ———————m e None



Balance due to OWners ——-—-——————memm— $6,065.00

Deposit deficiency ———~—==—mmme—e $3,326.00

13.

It Is Further ORDERED, ADJUDGED and DECREED that the
United States of Aﬁerica shall deposit in the Registry of this
Court in this civil action, to the credit of subject tracts, the
deposit deficiency in the sum of $3,326.00, and the Clerk of this

Court then shall disburse the deposit for such tracts as follows:

To:

Mary Ethel Thomas ——~———cece—eueo__. $3,032.50
Lloyd Thomas —==—rm=———mem e 606.50
Norma Lee Defenbaugh -—-————=w———w— 606.50
Carol Warden =—=—————=me—— e 606.50
Kathleen Pruett -=————~e——mmome 606.50
Lois Ann Anderson =———=—————————w——o 606.50

VR

ED STATES DISTRICT JUDGE

APPROVED:

/MM 0 77 aptbe—

HUBERT A. MARLOW
Assistant United States Attorney




